MEMORANDUM

TO:

FROM:

labeled “Public Parking and Access” according to the plats.

John Bennett DATE:
ROW Engineering Supervisor
Northern Region, Fairbanks FILE NO:
TEL. NO.:
O
Pamela A. Hartnell ™ SUBJECT:

Assistant Attorney General
AGO, Fairbanks

State of Alaska

Department of Law

December 15, 1997 ol
665-98-0061 pec 1 71897
451-2828

Project TEA-0002(75)
McGrath Road Bike Path
“Green Strips”

CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION

FACTS

The Department of Transportation and Public Facilities (the Department) is
currently working on two projects where the proposed right of way limits will overlap or
incorporate dedications created by the platting process. The McGrath Road bike path project
might require a portion of the bike path or relocated utilities to be placed in the “Green Strip”
adjoining McGrath Road. The Airport Way Frontage Roads will require use of an area

You have requested advice concerning whether these dedications can be
converted to or used as a part of the projects’ right of way and who are the owners.

QUESTIONS PRESENTED AND SUMMARY OF ADVICE

McGrath Road

The McGrath Road bike path project may require a portion of the bike path or
relocated utilities to be placed in the “Green Strip” area as identified on the plat for McGrath
Estates - Portion 2. A label in the “Green Strip” refers to plat note 4 which reads “Clearing
of natural vegetation not permitted with 50' of McGrath Road R/W, except for existing power
and communication lines.”

Question: Would the Department be subject to the clearing restriction if a
portion of a lot covered by it was acquired? If so, how can the restriction be removed?
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Answer: Yes. The Department would be subject to the clearing restriction if
a portion of a restricted lot was acquired. The restriction can be removed by condemning in
fee and indicating that we are also condemning any restrictive covenants.

LEGAL ANALYSIS

The “Green Strip” as indicated on the McGrath Estates- Portion 2 plat is a part
of the individual lots along McGrath Road. Note 4 restricts the manner in which the 50'
Green Strip can be cleared. The Restrictive Covenants from McGrath Estates Subdivision,
Book 40, page 279 to 281, includes Number 14, “Clearing: Trees or brush on property shall
be to the extent possible, hand cleared to preserve the natural environment; no bulldozers or
other heavy equipment shall be used to clear trees and brush except for building site, view
and driveway.” Because restrictive covenants run with the land, the Department will have
to condemn for title.

During negotiations with the landowners you may negotiate a price that is
equal to fair market value without the restriction on the property. However, the lot owners
do not have legal authority to remove the restrictive covenant in their conveyances to the
State. Therefore the Memoranda of Agreement with the landowners would have to include
a provision under “Other Conditions” that the Department paid fair market value for the fee
without the restrictive covenant and that the owners will not oppose our suit to condemn for
title. A letter could be enclosed with the summons for the condemnation complaint
indicating that we are filing for title and to remove the restrictive covenant. We could then
move for summary judgment.

If negotiations are not successful, the Department can pursue the normal

condemnation procedures. We will condemn the fee including removal of the restrictive
covenant.

Airport Way Frontage Road

This project will require the use of an area labeled “Public Parking and
Access.” These areas are separate from the subdivision lots and dedicated roadways.
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Question: Do the adjoining lots have an ownership interest in these arcas? If
so, are adjoining lot owners due compensation if the areas are converted in whole or part to
frontage road right of way under the Department’s jurisdiction? If not, does the Department
have to undertake any action to convert or incorporate the area into the project right of way?

Answer: No, the adjoining lot owners have no ownership interest in the Public
Parking and Access Areas. Therefore, they are not due compensation if the areas are
incorporated into the project.

Because the areas have been dedicated to the use of the general public, the
Department may incorporate them into the project without any further action.

LEGAL ANALYSIS

The adjoining lot owners do not have an ownership interest in the Public
Parking and Access Areas because they were publicly dedicated by the 88/6/57 plat of
Riverside Park Subdivision (Instr. No. 174.026) and the 6/11/59 plat, Block 5 Addition to
Riverside Park Subdivision (Instr. No. 189.794). Both plats have the following Certificate
of Ownership and Dedication: “I hereby certify that I am the owner of the property shown
and described hereon and that I hereby adopt this plan of subdivision with my free consent,
and I hereby dedicate all streets, and access alleys, the areas indicated as public parking and
access, and other open spaces to the use of the general public forever.”

The area publicly dedicated for parking and access is an incidental use by the
adjoining lot owners. The Department is using the public access areas for their intended
purpose. This in not a case where the Department is converting a private road to a public
road. Rather it is using a public access area to enhance public access. Therefore, the
landowners have no compensable interest in the areas in question.

The Borough does not have an interest in the public access areas either. This
situation is similar to the Seavy Subdivision Green Arcas letter dated July 20, 1989. You
may want to call the Borough to confirm my conclusion that it has no interest in the areas.
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CONCLUSIONS AND RECOMMENDATIONS

McGrath Road

I recommend that the Department negotiate for the required property and
condemn for title. If the landowners agree to the value of the land without the restrictive
covenants and also agree not to oppose condemnation for title, then the condemnations will
move more quickly. However, we will have to condemn for title and to remove the
restrictive covenants in either case.

Airport Way Frontage Road

I recommend that the Department use the publicly dedicated Public Parking
and Access areas for its project. There is no need to compensate adjoining lot owners or the
Borough since they do not have an ownership interest in the areas.

If you have any questions about this advice, please do not hesitate to contact
me.
PAH/arp

Attachments

INHARTNELP\BENNETT.M01
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P YO PITE 5?77
RESTRICTIVE COVINANTS FOR MCGRATH ESTATES , |
SUBDIVISION b e

PART A. PREAMBLE
DATE: June T, 1970

OWNERS: McGrath Estates Investment Group, a limited partnership,
Gereral Patners: William K. Simon, Ed Martin and Damon Thomas,
Fairbanks, Alaska.

The restrictive covenants hereinafter set forth are to apply to the McGrath
P'states Subdivision, located in the SE 1/4 of Section 13, NIN, R2W, Fairbanks
Meridian, Alaska.

The purpose of these covenants is to establish minimm standards for each
individual property owner and / or builder, in order to insure and
perpetuate to the owners of the property, both severally and collectively,
the beauty and integrity of the McGrath Estates Subdivision.

PART B. COVENANTS

1. PROTECTIVE QOWTNANTS FOR MCGRATH ESTATES SUBDIVISION: We, the urdersigned
owners of land situated in the McGrath Estates Subdivision, accordlny to the
written plat, for and in covsideration of the mutual advantages which will accrue
to us by virtue thereof, do by these presents adopt and agree to be bound by the
fnllowing protective covenants for satd subdivision.

2. LAND USE AND RUILDING TYPE:  No lot shall be used eoxcept for residential
purposes. N building shall be erected, altered, placed or permittel to remain
on any lot other than one (1) or two (2) family dwelling not to exceod three (3)
stories in height nor fortv-five (45) feet in total height atove the natural
ground level of the building location and a private garage for not more than
four (1) cars.

3. IWELLING COST, QUALITY AND SIZE: No dwelling shall be permitted on any
lot at a cost of less than $55,000 based upon cost levels prevailing on the
date these covenants are recorded. The ground floor arca of the main structure,
exclusive of one-story open porches and garages, shall not be less than 1,200
square feet for a one-story dwelling, nor less than 900 square feet :‘or a
dwelling of more than one story.

4, TIMPORARY STRUCTURE: No structure of a temporary character inciuding

house trallers, tents, shacks, garages or barns or other buildings shall be
used on any lot at any time as a residence. A basement will not be used as
a temporary residence -

5. TIME LIMIT IFOR CONSTRUCTION: The exterior of the building constructed on
said premises must be fully completed within two (2) years from the cate of the
commencement of its construction which will be considered commenced upon with
the start of excavation for footings or foundation.
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b.  NUISANCE: No noxious or offensaove activity shail be carried on upon
any lot, nor shall anvthing be dene thereon which may be or mav become an
annoyance or nuisance to the neiphberiond,

. PARRING AND STORAGE: No dot shail De used tor the storage of any
comuercinl Vel e T michinery, surplus equipment or scerap of any kind.
Onty items directly connected with use ot the land for strictly residential
purpases may he kept on any Iat. No overnight parking shall he permitted

onany subdivision street,

b STORAGE. TANKS: - AL storape tanks for ¢il, eas and deisel oil will be
stored in uanderyround tanks installed in accordance witiy the regulations of
the State of Alaska Fire Marshall.

9. CTGNST No sien of any kind stadl be displaved to the public view on any
Iot except one sign of not more than five (5 square feet advertising the
property for sale or rent, or a sien by i builder to advertise the property
during the constriction and sajes perind,

10, FIVESTOUK AND POULTRY: Mo ponltiy or other animals including dngs,
cats and Uivestock shatt he pemitted on anv for or part therot for
commercinl purposes nor shall any pet or animal be allowed to constitute
A nuisance.

Hh. GARRAGE AND REFUSE DISPOSAL:D  No Dot <hall be used or maintained as
A dumping wround Tor Tubbich, Trash, garbane or other waste shall not be
kept except in sanitary containers.  All incinerators or other equipment
for the storage or disposal of such material shall be kept in a clean and
sanitary condition, in accordance with the yvexnlations of the State of
Alaska bepartment of Health,

12, OFL AND MINING OPERVTIONS: No ol delhig, oil Jdevelopment operations,
oil refining, quarrying or mining operiations of anv kind shall be pemitted

. upon or in any lot, nor shall oil wells, tanks, tunnels, mineral excavations
or shafts be pemitted upen or in any loet.

3. DIAINAGE DITCHES AN CULVERTS:  Ne obsiruction shall be prlaced in
drainape JUTChes adioining any JotT Metal culverts of a diancter of not less
than 12 inches and 30 feet in length, or as requived by the Division of
Highwavs shall be placed under drivewavs leading from roads or streets onto

said lot, to avoid obstruction of said ditch,

14. CLIARING:  frees or brush on property shall be to the extent possible,
hand cleared to preserve the natural enviorment; no bulldszers or other
heavy cquipment shall bhe used to clear trees and brush except for building

site, view and driveway.
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1o, FASEMENT:  Basements f{or instaliation and miaintenance of utilities and
drainage tacilities are reserved as shown on the recorded plat, Within these
casements, no structure, trash, vehicles, plantings or otner material shall

be placed or pemitted to remain which may damage or interfere with the
installation and maintenance of utilities or which may change the direction of
flow of drainage channels in the casements, or which may obstruct or retard

the flow of water through drainage channels in the casements.

17, TERMS:  These covenants are to run with the land and shall be binding
on all parties and ail persons claiming under them for 'a period of twenty-(ive
vears from the date these covenants are recorded, after which said covenants
shall. be automatically extended tor a successive period of twenty-five

vears unless an instrument signed by a majority of owners has been recorded,

agreeing to change such covenants in whole or in part.

18. _F}LIE\CI_'\_I‘T}T‘ Enforcement of these covenants shall be by proceedings

at law or in equity against any person, or person, violating or attempting to
viloate any covenant, either to restrain such violation or to recover damayes.

10 SIVERABILITY:  Invalidation of any of these covenants by judgement or
court order shall in no way eflect any of the other covenants, whxch shali
remain in full force and effect. P
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RECORY
. FAIR

UNITED STATES OF AMERICA )
} SS
STATE OF ALASKA )
7/

THIS 1S 710 CERTTIY that on this the 7’5_'_ day of ( / JRETIN
hetore me, the undersigned, a Notary Public in and for tﬁt State o Al IJu\,
dnly conmissioned and sworn personally appeared William K. Simon, Bd Martin
and Daman Thomas to me known and known to be the Gencral Partners
of the McGrath Estates Investment Group, a limited pirtnership, and they
acknowledped to me that they signed and scaled the within and forepoing
covenants  as their free and voluntary act and deed ¢f this limited partnership,

o \m.ﬂ that they were duly authorized to do so by the Limited Partnership
A;'rol‘mznt . ' o

S WITNESS my hand and nctarial seal the day and year in this certificate
v t fiTst.,,herem written

‘/.)(__L\.« { : P
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S
' '1'21'.'< . é\ ] mln: for tle 5tntc/l Alaska
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