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SUPERIGR COURYT
FOURTH JUDICIAL
DISTRICT

superior Court In Falrbanks
decides Copdemnation Cases.

State of Adasks v, Ariene
Fowler w/lk/o Arlene Higging,
ot al, alaska Superior O,

Fourth Dist, Civil Action No.
61“3295 Mem. Op. dated Sept.
36, 1962,

State of Alasks v, frving Beed
and Blenore Stoy Reed, et al,
and Stale of Adasha v, Gene B.
Coleman and Joseph N. Foly, ot
al, Alaska Superior Ct., Fourth
Dist,, Clvil Actions Nos, 61-319
apd 61-320 (’ioin@d} Mem. Op.
dated Sept. 27, 1862,

HEMORANDUM OPINION
RABINOWITZ, J.

The matier comes before the

Court upon an ancillary pro-
eeeding  to the State’s within

condemnation action The State
secks to condemn, in fee, a fifty
foot strip on elther side of the
center line of a proposed hard
surface highway. The proposed
Highway is tp be located ape
proximately along the existing
route of Farmers Loop Road.
1t should be noted at the outset
that the State excepts from the
within condémnation the exist-
ing width of the right-of-way of
Farmers Loop Road. It should
e Burther noted that the State
contends that the width of the
existing right-of-way is sixty-
six feet. By her Answer, dofend-
ant, Arlene Fowler, put in issue
the question of “title.” Upon the
State's “Moton For Judiciad De-
termination Of Title, the is-
sue of “title” was tried to the
Court, without jury.

The State contends that the
existing high-of-way of sixty-
six feet in width (hereinafter
referred to as Farmers Loop
Road) was established pursuant
to the provisions of Section 932,
Title 43, U.S.C.A3 Defendant
Powler's position g thay the
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State “only has a right-of-way
for the width of the road uti-
Hzed in the past and now by the
Highway Departmentt The
width of the Farmers Loop Road
utilized “in the pagt and now by
the Highway Depariment” is
approximately thirty feet?

The pordon of the propesed
highway that affecls the inters
gat of defendant Fowler hag
bear designated Parcel No. F-
1353, and is more particularly
deseribed as follows:

“A portion of the South-
sast Quarter of the Southeast
Quarter (88 1 SE Ly of
Section 30, Township 1 North,

Range 1 West, Falrbanks,
Mer{dan, . . .
. . oexcluding  therefrom

any right of way which may
exist within the bounds of
this deseription. The parcel
excluding  existing  vight of
way ¢contains 05 uacres,
more or legs”

Under the issues tendersd us
to Parcel No. F-1388 and in ae-
cordance with the holding of
Harsedy v. Bendon, Opinion No.
47, 359 P24 121, 123 (alasks,
18613, the Stdate has the burden
of proving that Farmers Loop
Road was located over public
lands (Le. before any predeces-
a0r in interest of Fowler had
made & valid homestead entry
as to the lands encompassed in
Parcel Mo, F-1353) and the
State has the further burden of
proving that the character of
the use made of Farmers Lioop
Road was such &8s {o constifuie
acceptance by the public of e
statutary grant contained in
Bection 832, Tile 43 URECA.
1t is-only after the vesolution of
these two issues that this Court,
as trier of the facts, can reach
the issues pertaining to width,

As to the Hrs two jssues 1o
be determingd, the evidence dis-
cloges the following. The  first
valid entry under the homestead
laws as to Parcel Nu, F1353
was made by Villy Yankovich
on August 20, 1929, Villy Yank-
ovich subseguently relinquished
on May 31, 1955 on whith date
Charles ©, Fowler made entry
as to Paeel No. 7213535 Charles
sgued husbhand of

dany Frowler's “Teply 10

gewmnt of Polntg and
B
sony of Ten W Cothern

meastirernents of the Toad-
1*“!971("’1!1” yeler's land i

plaintiffs fxhibits 07 gnd

defordant Arlene Fowlery wus
issued 4 patent for lands encom-
pasing Pareel No. F1353% on
January 23, 19587 Yankovich
himself testified that prior io
making application on August
20, 1929 he had lved on the
jand in gquestion for a few . vears.
Yankovich algo testified that
whernt he went out fo the land
nehody wag Hving on it and that
he wag the flest to stake itS
From the foregoing, this Court
concludes that the evidence es-
tablishes that the lands encom-
passed within Parcel No. F-1353
were public lands prior to Villy
Yankovich's entry on August 20,
1929

Before discussing the evidence
relating to the second issue un-
der consideration, it should be
remembered that the State does
net contend that Farmers Loop
fioad became a public highway
by any act on the part of public
authorities. The State's conten-
tion is that Farmers Loop Road
was established under the pro-
visions of Section 932, Title 43
U.S.C.A, by public user. In dig
cussing the provisions of Sec-
tion 932, Tile 48 US.CA. Jus
tice Dimond. in his opinion in
Bumerly v. Denton, supra, 359
P.2d at 123 states:

“The operation of this gtat-
ute in Alaska has been recog-
fzed. ‘The tmritorial District
Coury and the highest courts
uf several states have con-
strued the act ag constituting
a congressional grant of right
of way fur public highways
across public Jands, Bul be-
fore a highway may be
ereated, there must be gither
some positive act on the part
part of the appropriate public
authorities of the state; clears
ly manifesting an intention to
acoept 4 grant, or there must
b publie user for such a
period of time and under such
conditions as 1o prove that
the grant bas been accepted.”

The svidence adduced por-
taining to the establishment,
prior to Augnst 20, 1929, of
Farmers Loop Road over ithe
lands encompassed within Par-
cel No, F-1353 discloses the fol-
lowing: Villy Yankovich testi
fled that when he fivet went out
to the land In question there
was 2 road there and that the
road today is the same as it
was in 1929, Edby Davis testi-
fhed that he was first on Farme
ars Loop Road in 1912 when he

Hipe defendae’ Behibit L

Yankovich alsy testified
ang Sunlested BE enty,

hat no

was emnployed as 2 farm hand
That in 1912, the road was fre-
guently used for farm purposes
and for hauling wood. That the
road in 1912 was a wagon road
and is the same iocation gow as
i was In 1812, Charles Creamer
testified that he was fivst on
Farmers Loop Road in 1911, Ag-
cording to Mr. Creamer's testi
mony, Farmers Loop Hoad was
started by wood haulers who
bad homesteaded in the area
due to the presence of birch
trees. Mr. Creamer further tes-
tifled that Holton (a home-
steadery put the road Iy across
what has been designated Par-
cel No. ¥41335 in 1915, and that
in 1915 when he traveled the
road to vigit Holton, he passed
“Fowler's” and that no cabin
wig located on the same at that
time.

Arton Radak testified that he
had been on Farmers Loop Road
between 1910 and 1912 cutting
wornd gnd that in 1912 you ecould
travel the entire length of
Farmers Loop {le. from College
ares ty the Steese Highway).
My, Radak further testified that
the road was the same-at it was
i 1912, Frank Young wag on
the Farmers Loop Road in the

years 1808 dand 1909 and there-

after. Mr. Young testified that
the farmers in the area had
buily the road themselves and
that in 1925-1926 the road was
completely hooked up (ie the
loop wag completed from ol
lege arsa to the Steese High-
way). Helen Keep was first on
the read on July 4, 1815 and in
1948 and 1929  traveled the
whole of Farmers Loop. Mrs.
Keep estified that bwer hashand
worked on maintenance of the
road for “the government” in
(Continued on Page 8)

NOTICE
Editor's Note:
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court: judges who wrote the

wpitions appearing in the Jame
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Wooster, et. al.
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Mack Trocks, fue. v, Park
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Jay A, Rabinowitz:

Sedlock v, Bediock
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1621 and that the ropd s in
substantially the same location
today as i wag in 19081928

Erving Beed testifisd that in
3}2%31%5 he drove completely

srorand the Farmers Loop Emai

¥r. feed also testified that in
1*«32’& the Alazka Boad Commis
sion mabniained the road. Lee
E. Link drove pver the Farmers
Laoop Hoad, from Opllege to the
Steese Highway, in 1928, 5l
Link testified the road at thig
time was consistently traveled
and was used to haul potatoss.
He also tegtified that the rond
iz presertly in substantinily the
game locaiion as in the wvear
16998,

From the foreguing truneated
cutline of the evidence ag 1o
this geeond lesus, this Court
eoncindes that the evidencs es-
rablished that there was “public
user for surh 4 peried of the
and under sueh comdithns as o

prove that the grant” under
JBeetion 000 Tide 43 URCA.

nad been accepted® More speoi
fically, that Farmers Looy Hoad
bevarne i public highway by v
tue of public user over the lands
sngorpazsed In Parcel Moo e
1853 while the sume were pub
He lands,

In refer 1o Hection 822
Title 42 ULECA., the Cowt i
Fistel Bros. oo v ‘R,%:wia 26
Wyo, 109, 168 B 518 (1817, ol
pages D18 and 520 ot 11« feeie
sicr states,

“The grant is aoconditionsl
and vontaing no provision as
v the manser of s accept
ance. .., 1t must be borue in
midnd fthat it 0ot & gueation

the establishment of &
mighway by preseription
which s here iy guestion; and
therafore B doss not depend

} Sinlte lengih
gse a8 uptn the
of the use, taking

i
charantey

into aveount the seeds and
convenivnes of the publie sz

‘ft 1y
1H part
?‘A“‘; S

T?w decisions are ol
h&fﬂ”ﬁf«&lwlﬂ&» s to the tme
the publie use must continue

entinn
the

bt
10

ing
BEaept

EE: 4

peidener owlined  in this
i Oladon doss pet refieel
Poaspent 6F i Tesdimany ey
rwd et ee g

£ L

ALYt g

Pakike the  evidenwe  add P
Mumerly v, Deaton, supru. g
sl 125, this iumb nt%db’ that  thoss

Lagp Head had
the fands 1o whick
and that  Fuesers
neosRsary oF convenl
acemunwdsiion o  the

REERELS

w constiiute an acmeplanes
of the grant by the public:
s courts holding that ¥
must be for the same leogth
of time as would be necessary
1o sepudee a right of way by
prosoription over privately
wped  dands, while others
hotd that the length of Hme
of the user s not conteolling
and may be for s shorter
period. The Tatter holding, we
think is supported by the bet
ter reazoning. Title or sight
by prescription implies ade
verse user, while we are here
considering a case where the
use is not adverse, but the
appropriation and use of the
lmnd i with the consent and
by an express prant by the
owner. Time, thersfore, be
comnes  matevial only as an
stement o be taken into sone
sideration together with the
sharacter of the use and the
necpssity or convenlence of
the public in determining the
guestion of the wrcaptance of
the grant, ..

Alsty of interest is ithe opinion
in Leack v, Maghart 102 Colo
128, TT P24 652 {1938} where
the Court writes ab gage 883 of

ite wpinion:

. The sum of our hold
ings iz tmz the statute [43
UECAE 8327 is an express
Ci’&%diéx}’{.iiﬁ!“l a.f right of way
for roads over unappropriated
povermment lands, acceptancs
of whieh by the public results
from ‘use by those for whom
it was necessary or convenk
gnt’s It s not required that
work' shall be done on sueh
s voad, or that public author-
ities shall take aclion In the
preraises. User is the requisits
slevnent, and it may be by any
who have oeoasion io travel
gver public lands, and I the
wse be by only one, sl R
suffices. A road may be 2
migheawny  though 30 resches
bul e property owner, 20
O, 887, B has s oright to
pocesn 10 oter roads and the
publie has a right of accms
1w him. Pagels v Oakes, 64
Iowy 198, 18 NJW. 805, 07,
Ite charaetsr 8 not  deter.
mined by the fact that bhut
fow persons uge it ., T
\«,,::.;;;:«:.., additional  authorities  pers
adping 19 yublle user undsy Seetion

Y, Fibe 46 LB A, see Bal v,

Brephiens, {iE Aa8d %13, u& J’ “’(i ).{1
MM, 2 (EMEy Lowad

tower, 50 N B lﬁ’s X‘md &?H. 3&"

8;3 e Ve Hawley, 51 Wya, 274

268, ﬁs&» m:ﬁ.@ Whenler v,

iy 'M tmm;mrﬁ 3 CLAL BT L6 I
SG4, BEE {3017ar Lmdny Land & Live.

It ds further concluded that,
stnee thiz Court has found that
Farmuers Loop Road was sxtab-
Hshed by public user prior o
Villy Yankovich's homestead
entry upon the lands enoome
passed within Pacel No. F-1353
and prior-ts Uharles O Fowler's
homestead entry as to the same
fandds, thar Chaodes O, Fowler's
fitle 1o the lands within Parce
No, P53 was subject 1o the
Farmers Loop Road righteol-
way

Thare remaing one issue to be
determained, namely that of the
width of the Farmers Loop
Road right-oleway. In Biskop v
Huwvley, supra, note 10, 238 Pat
286, the Court, In determining
the guestion of the width of 2
tighteofavay  established  pus
susnt fo Section 888, Title 43
UECA., stated as follows:

“From e cases cotmerniog
the width or bedebt of vighs
of way arising from private
grant, we find that it i a
general princlple that, when
sueh an sasement is grantsd
but not defined, the privilege
s Do g reasonable vne for
the purpeses Tor which it was
creaied . .

Pracrically the game rule
s applied o determine the
width of highwave sstablighed
by preserviption or adverse
waer. The right of way for
s & road C‘carries with
such a width ag is reasonably
necessary for the public ease-
ment of travel', . . .

We think, therefore, that the
wrial Judpe was right when he
declared ‘ay g matter of law’
that the width of the highway
in the cade at bay Swust only
e a reasonable width neces-
sary for the use of the publle
peserally’ o, for we think we
THRY wsfv v aawmv that Con-
gress intended by ssid a0 1o

slank Go
b A

8% Lo

v, Lhuendg, ¥ Lifgh B84,
hos whets e g S

e e 8
P M «a‘mi Sars 1
ol Whe wssd By many and
foront phratns oy o wariery of pue-
posasr 0 war gpen W osll whe des
sheed wr hee L TR the usn wsd)
of 3 owek as genstal and aiensd
as the suation ard sureoundis
waunt persdn ed the ropd been
fovy o laid out g o patile hlp}n
mn by pabiie asiBesty, o <
é‘etaau v, Btephens, supa node iy,
% P e 211 Levelses. v, Highs
tower, suprs nete 15,185 £ 00 ar 871
Sullivan ¥ Sondag, T8 Gialk 385, Zbu
o g»i‘d%; {1B80) : Wilksen v, Williams,

43 B TN B BRL, GRE T1BEus:
Wirk w. ﬁchmm. (: Yk 266 118
1 J:% G, SBE (1891 Lestain v, Turs

 County, 15 S0 497, 3% KWL 24
%Zi, S5 {AM.

grant only rights of way repe
sonably necessary for the use
of the general publie”
Bimilarty, the Court's opinien
Montgomery v Bomwrs, 50
Or. 2858, 0 P 614 (1907 ar
page §78 reads as follows:

“ .. Where the right to a
highway depends solely upon
user by the publie, its width
and the extent of the servi
tude impoged on the land are
measured and determined by
the character and extent of
the user, for the susement
cannot on principle or author-
ity be broader than the
s, . . .

.. While it is the general
rule that the width of a high-
way exrablished by user I
Hraited o the ground, acluale
1y used, the question is usual-
Iy for the jury, giving proper
comsideration to the droume
stances and conditions attend
ing the uge. .. "W

In view of the foregoing
suthorities, it should be pored

at this point that the State re
tieg primarily upon the approach
taken by the Court in ity of

Buite ¢ Mikosowitz, 35 Mont.
350, 102 P, OBUE {1309} in sup-

port of its contwntion that the
width of the Farrpers Loop
rght-oloway is sixty-six  fest,
At pages 595 and 396 of that
opinton, it is stated:

“In using the term ‘high-
way' the Congress must have
intended such & highway as is
recognized by the local laws,
cistoms  and  usages:  and,
sinee in this state public high-
wauys genevally are 80 feet in
width . . ., the Uourt did not

orr i its judemient in thig
repord, . .
Further. the State, relying

solely upen the provisions of
Section 1, Chapter 1% S1.A.
1924, contends that the provi
slong 61 this Aot evidence the
appiicable  “iocal  laws”  and
feustorns” and thar this Couwd
is, thevefore, reguired to find
that the Farmers Loop vightol-
{i:z;mmu.gd on Fage 8

mndmr Larad & Livestosk Gwe
v. Thurnss, o note 3‘ = N
it

;31*4‘ B At eaaEEAY
¥ geflning the roptl
@t wWidth angd e i
according o whai wad
sy, wnder gl
sriees, tor 1he
iade of  the

3'1! sarn

i3
e &‘:hlr‘h Wore
d

Toat < ., o
See v Bayard v, Stamsdard Oif, 38
é’nz 4225, LERE ONESE W R AR ST 1t B

”"‘m; gueied funguage s wimw
Lo Becthon 985, Titde 43 UUBLOLAL
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way is slxty-six feet In width.
in brief, this Cowrt cannot agree
or fmd that the previsions of
section 1, Chapter 18, SL.A
1923 established the local law
or reflect the local custom as
to width of right-of-way estab-
tished pursuant o the provisions
of Section 932, Title 42 USC.A,
at the times in gquestion, In Heht
of the svident adduced at the
hearings, and adepling the
Bishop, Montgomery and Limd
say decisional tests, this Court
is of the opinfon that the State
has noet established that a sixty-
six foot right-of-way should be
exciuded from the present con-
demnation action ag the same
pertains to Parcel Mo, F-1353.%
This Court further econcludes,
taking into ceonsideration the
character and extent of user a3
disclosed by the evidence and
upon consideration of what i
deemed 3 reasonable width nee-
essary for the use of the public
geperaily, that as to Parcel No.
F-13538 omly the present width
of ¥Farmers Loop Road should
he exciuded from the conderm-

nation in gquestion)®

The foregoing shall constitute
Findings of Faer and Conelus
sions of Law. No costs or attor-
neys' fees are awarded. Counsel
for defendant Ariene Fowler is
to serve and lodge gn appro-
priate Judgment in conformity
with the foregoing.

Reotion §,
umwlm
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d 2

o Parevi Moo F-1E5 e
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Supreme Court
Gp. No. 181 (1863)

Constitutional Law-egual pro-
tection; Urizainal Procedure-stay
pending appeal.

Imposition of & special burden
pn licensed commercial fisher-
men whose Heenses have been
forfeited following convietion of
fishervies laws or regulations by
prohibiting the court the disore-
tonaey authority to siay o -
cense forfeiture pending appeal
under a statute while permitting
a stay pending appeal in other
classes of lcense suspension or
revocation denies ecomunercial
Hshermen of “equal rights, op-
portunities, and protection un-
der law” under Art. L See T of
the state constitution; and stat-
ute held unconstitutional.
MENRY ¢ LEEGE, District

Magistrate, First Judicial Dis-

trict, at Juneau, and STATE

OF ALABKA,

Appellants,
.
Al MARTIN, JAMES HOUS-

TON, WILLIAM DAVIS, JR.,
and JOMN G, MARTIN,
Appellees,

Appesl from the Superior Court
of the State of Alagka, Flrst
Judicial Digtrict, Juneauy,
James A, von der Heydt,
Judge,

Appearances: George N. Hayes,
Attorney General of Alaska,
and Avrom M. Gross, Assigte
ant Attorney General, Juneau,
for appeltants. Roger G Con-
nor, Junesw, for appeiless.

Before: Neshett, Chief Justice,
Dimend and Arend, Justices,

DIMOND, Justice.

Appelless, commercial fisher-
men, were convicted by & jury
in distriet magistrate court of
. fishing in 4 closed aves. By stat-
ute in 1989 this offense was
made a misdemeanor with penal-
ties of floe and Imprisorment?
In addiiion, the statute provided
for  forfeiture of commaercial
fishing licenses”® In 1961 the
legislature enacted chapter 112
which ‘amended the license for-
foitupe provigion by adding the
sentenice: “Any forfeiture under
this section is effective immedi-
ately upon eonviction and no
stay pending appeal may be
granted.”

Appelless appealled their cone

Wl I0ER kW, oy, UL 0 as
amcetel BLA 1860 eh. 181 334,
P

il 1989, oh. 04, awt, TEL 31
makes  the  forfgiture  dsbratonary
with ol of Tirsl el
23 i wndatees o

Han,

WA e, ofn L1

rior Ct.(cont'd} ® Supreme Court Opinions

victions to the superior courd.
Pending determination of those
appeals, the superior court or-
déred a stay of that part of
the magistrate court’s judgent
providing for forfeiture of the
fishing licenses, and declared
uncongtitutional that portion of
chapter 112 which prohibited
the granting of a stay pending
appeal, The appellants (who for
convenience will be referred to
collectively as the “state’) have
appealed 1o this court, claiming
that the superior court's decl
sion was erronecus. We shall
consider two issues: (1) whether
ehapter 112 effactively changed
rules of practice and procedure
made and promulgated by this
court; and (2) whether chapter
112 denies appellees egual
rights, opportunities, and pro-
tection under the law in vicls-
tion of Art. I, § 1 of the state
constitution*
Rule Making Power.

Article IV, § 15 of the con-
stitution provides:

The supreme court shail
make and promulgate rales
governing the admm;s,imu{m
of all courts. It shall make
and promudgate rales governs
ing practice and procedure in
civil and crimdnal cases in all
courts, These rules may be
changed by the legislature by
two-thirds vote of the mem-
hors elected to gach house.

It iz the state’s position that
epactment of chapter 112 pro-
nibiting a stay pending appeal
constifuted the exercise by the
legiglature of its constitutional
authority to change rules of
practice and procedure that had
been made and promulgated by
the supreme court.

This vourt has adopted a rule
governing siays of lmoprison-
ment and fines where an appeal
in a criminal case ls taken from
the magistrate court to the su-
perior court.? There is no rule
which specifically authorizes the
supemor or magistrate courts to

M!m Const, wrt. L §1 provides;
“‘l“hixs constitution i amm,xmi Ly Lhg
prinviples That all persons Bave &
antural vight o life, dberty, the purs

suit ol happiness, sl thi enjoyment
of the powarts of thedr ewn bulustey;
thar  all persons are c~s‘|~ml arpd ene
titied to equal vighty, opportuniiies,
and profetion Vrder ihe law: and
that adl persong have wotee ;)«miuw
phligations to the Deople and to the

Srate” .

d”sug Crim, B, 243
parts. A sentence of
bt beowiayed s appeal ds
and the defendant plocts Bot 1o com-
menee servies of > SELRIBROT OF 35
admritted te bail. SEntence. e pay

provides in
impeismmiment
¥l

. i ::‘r # fine and dosld raay be
wiynd, agy appoeal i gken, by the
nmgisnmm TH i}V th" 4§1t§f~‘.\"|f)r GQUI‘%

dosme
]

upon sueh terms ds the courd

propee”

Phis ruie was O, B

stay the execution of a lcense
forfeiture,

Appelices contend that in this
situation, when there is no speci-
fie rule in s particular proce-
dural ares, the legislature bas
no authority to act; since its
constitucional powsr to change
“These rules” Is Umdted to pro-
mulgated, existent rules upon
which a change may be wiought.
On the other hand, the state
argues that the rules promul-
gated by this court moust be con«
sidered in their totality; that it
is the body of those rules asg an
entity which the legislature is
empowered to change; that an
addition to the body of rules
s no less a “changs,” within the
meaning of the constitution,
than a deletion or amendiment of
a specific, existing rule; and
that the legislature therefore
doos have the power to énact 2
procedural statute In an ares
not ¢overed specifically by a
rule of this court

This iz not the occasion to
answer the guestion raised by
appelless and the state ag to
whether the legislature may in-
tervene tn add a provision deal-
ing with a procedural problem
not specifically covered by a
court rule. The reszon Is that
chapter 112, if it {s held {o have
force, will directly change, by
Umitation, gpecific rules of prac-
tice and procedure promulgated
by this court.

Where the furisdiction of this
court ig invoked, either by way
of appeal, by petition for review,
ar by original applieation, this
court or a justice thereof is au-
thorized by Supreme Cf, Bules
T{d) and 33(b) to stay the en-
forcement or affect of the judg-
ment: appealed from or of the
grder or decision sought to be
reviewed, and to stay proceed-
ings in the court beipw?® The

{Continved on Page 10}
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