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I1lustration 27

(VI.A.)
H-2561-1 - NATIVE ALLOTMENTS
Form for Requesting Survey

Office Code ([ 1)
Serial No. ([ ]
Parcel/Traces [ ]

3P Yes( ) No ()
Survey Year [ )
Window No. [ ]
Exclusion Yes ( ) No ()

Memorandum
To: DSD for Cadastral Survey (920)
From: Chief, Branch of [Appropriate Branch Name], ([Office Codel)

Subject: Request for Survey

A review of the application, field report, and other information
contained in the case file indicates that the applicant has used
that land in a consistent manner or met the requirements of
ANILCA. Therefore, it is recommended that Native allotment
[serial no., parcel, if any] be surveyed. For the metes and
bounds description of this claim, please see below.

Case type: 2561 [75.09 if exclusion survey for Fanny Barr case]

Applicant: ({include address, if known - indicate if applicant
is deceased]

Description: [ )i

Acreage: | ]

IC'd/Patented to Native Corporation: ( )

TA'd to State: ( )

Patented to State: ( )

Adjudicator: [ ] Telephone Extension: [ ]
Remarks:

1850n






Illustration 28
(X.B.)

H-2561-1 — NATIVE ALLOTMENTS
Form for Information on Deceased Applicant

(2561)
(96_)

Memorandum
To: Case File
From: ’ , Land Law Examiner

Subject: Native Allotment Applicant Deceased

. This memorandum confirms that the Bureau of Land Management has reviewed a

copy of the death certificate (State filemo. ____ ) for the applicant
in the above-referenced case.

The data pertinent to adjudication of the Native allotment application is
given below and was taken from the death certificate.

Applicant Name

First Middle Last

Date of Birth:
Date of Death:
Date Land Law Examiner
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(I.B.; 1.B.6.)
C H-2561-1 - NATIVE ALLOTMENTS

1956 Amendment to 1906 Act

Public Law 931 CEAPTER 851
Anguot 2. 1936 AN ACT
/ 0L R. 118881 To guthorise the conveyance of bomaestand silotments te Indiass, Alents, or
Eskimos ia Alaska.

Crprer B Be it snacted by the Senate and Howse of Rcpresentatices of tAe
totmemato taaiens {7 nited States of America in Congress assembled. That the Act of May
o Kemimos. 17,1908 (34 Stat. 197; 48 U.'S. C. 357), is hereby amended—
~ (a) by inserting after the word ~Indian” in the first sentence
thereof the following: <, Alewt”; - )
" (b)byinauﬁngoblgor-cmwrd“umrd”inthﬁmmo
tance W the wing: “vacant, unappropriaced, and unre-

(c) by inserting after the word “Alaska” the first time it
appears in the first sentence thersof the following: “, or, subject
to the isions of the Act of March 8, 1922 (42 Scat. 413, 48
U. S. C. 376-377), vacant, unappropriated, and unreserved land
in Alaska that may be vaiuable for coal, oil, or gas deposits,”;
d) by striking the period after the first sentence thereof and
uSa 2T« adding the following: “: Provided, m:i:y Indisn, Aleut, or

it

thana‘:dm g“hned. ith the o::hi:“&mu;

o 2 to ot wil 2

" ott.hclntcior.tl:ytitfuothhndu ted, and such convey-

U ance shall vest in the purchaser a complets title to the land which
shall be subject to resrictions against alienation and tazation

land without the pmccti'?n of the United States and the convey-
ance provides for s continuance of such restrictions.”; and
ast - (¢) by adding two new sections as follows: .
7 antibass fevsia T “Szc.2.  Allotmentsin national forests may be made underthis Act
' if founded on occupancy of the land prior to the establishment of the
i forest or if the Secretary of mltm certifies that the
in an application for an allotment is y valuable for agricul- -

tursl or grazing purposea.
Preal of somm  USpe 3, No allotment shall be made to any person under this Act

until said bas made proot satist to the Secretary of the
Interior of substantially continucus uss snd occupancy of the land
for 2 period of five years.”

Approved Aagust 2, 1956,
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H-2561-1 — NATIVE ALLOTMENTS
Secretarial Policy, 6/6/73
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United States Department of the Inturior

OFFICE O THT 3LCRITARY
WASHINGTON, D.C. 20210

‘? L, e 2,

W sen
Memorandun
Tot Director, Burcou of Land Management
Jrom: Assistant Secratary--land and Water Resources

Subfect:. Memorandum establishing procedures for procesaing
of Alacka Ragive Allotment Applications

Sovoral questions have aeen raiced eonceming the policieca to be
followed in procussing thness allormenck. Some of the guestions:
vhich have bheen raiscsd are the rasuiic of tha failars to recognize
that most of the criteria in the ronulatisns are taxan directl-
from the 1508 Act and therefore we are obligatcd co adhere to
thaae critsric. Other questiona axe ctite resulc eor the recognirion
that the tinal decisfon to grant a Native allot=eat %o o Fualiflcd
Sative applicant on lands thac are savallable for allntment 1s »
decinion thar g discretionary with the Sseretary. The followicn
guidalinos will address doch eypes of qucssions. Ticse omd-u....-
Sliouid cover moat of the cases but additional guidelines” PEY he

providcd as nevded. Parcicular attention should be paid to those
suddalinas shas dozl Uish She ywaseiy ©f aviience uWnicn is sacis-

hccaty to tha Sacrecary...
FRFADJUDICATION CUIDLLINES:
. Quatifications of apnlicant:

. 1. Must have been cercifled to ba &
Qualified Rative, by tha BIA.

2. Must reside in Alaska,

3. Must be the hesd of a fanily or 21
vears of ase at time of filing,
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H-2561-1 - NATIVE ALLOTMENTS
Secretarial Policy, 6/6/73

Applicatics:

1.

2.

Hust have been pending before EIA or 313 an
Decamber 18, 1971, as cvidenced by time atanp
or othar cortification,

Amandments to appliczation.

All amendments to allatrent annifeations mus? bLe
closely rerutinized. Iiic applicanc has the buxden
of proof ¢ escablish that rhe information
originaliv provided was an honast errar. /usende
ments vhich result in tho relocation of the allote
ment will not hea accented unless it elaarly appoars
thae rhe oricminai caescription arose from Chd
inability to prop:rly iceatiry cthe tite oa protrace
tion diagrams. Amenumenta which arg designed %o
¢claim tha cormencement of Cie use and occupancy at
an earlior point {n tlue must slso Le csrefully %i

exanined cnd the applizant must establish tha M

Tesson for the erzer, his good {aitn in making the
correccion, and ti.e appliicant muss pressn® clear
and convincine avidenze of the accual use sau

- occupancy ac tie sarlicr point in Time.

Jand Sratus:

4

r N

4llarmante rannae bo aranted for ilanda vhich are
not avaiiabia for disps22l Basaves of thafr stezun
a8 Teserved or arpropriated lands at the tims o€

the £1l{ne.

Adjurrment in the land daszcription contained in
the spplicacion is permissible to resolve conflicc-
ing claims to land, provided thz revired description
doss not include lands in addition to ihe lands

‘deseribed in the coniiicting applicacions.

FILLD EYAMINATION SUIDETINES:

1.

2.

Subscaneiating casc;iuony {¢s considored sumportine
, &vidutee and ts not 4n {tgelf, suflicient eviuuace
" of “usa cad ac'-z.a.:x:s" to warzaat appraval of &
‘¢eriiticaie ¢f ailszmeni,

Corners ef the a)lotment snst be clearly marked ana
et OIS N,

Ve

Y
}

M

e
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B H-2561-1 - NATIVE ALLOTMENTS
{ Secretarial Policy, 6/6/73

3. Use and occsupancy evidence ~~

On-the-ground B1M cxamination must veriiy the appli-
eants claiwr with actual sudstantial physical .v;dcnce
such as:

&, Duolling
b. Campsitc == evidence of tent or tomporary shelter,
fire pits, cloared arca

¢. Pish wheel
d. Dock or boas landing
B e, Trails

4. Native Cerwmnity Use o=
Y o o

( Allotmene flunr.:.ehh: are in-conflict with arces of
’ prior Xativa Com=unity Use muer be dended.

" 5. .Acraape limitation ==

Acreage granted ruat not excecd 16D acrez., Tha figld
exanination report wiil «loarly deszerita the ovczs of
use and occunancy. These aress +ili be cleariy
delincated on a sketeh map with supporting phatan.
Recomuendacions will ba made as to tna ares o aciuzi
uss and crcupm:’; ::.' :: d-“--"‘" by subgequanc ienag

B 6. Hineral in charscter lands ==

lands that are mincral in character (except coal, otl,
or gas lands) czn not be conveysd. During ficld exanme
inztion, lands should de cxamined to ostablich whether
they have sufficient values fncluding sand and gravel,
to be considared mineral in chazacter.

RATIONAL A7) PUBLIC NEEDS:

Approval of a MNative allotment applicacion is strictly
diserctionary wirth che Sccretary., HNatisnsl and oublic aceds
meet he idantified snd vemicited in reiation o the use and ccou-
‘pENCY by tnc applicant. No allotwent avplicaticn will 2 rejesse
on tha bazis et azc.onal cf pupiic nees wathout griox cwntusrence
P of tha Direwccor.
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H-2561-1 - NATIVE ALLOTMENTS
Secretarial Policy, 6/6/73

ADJUDICATION ACTIONS:

As a racter of practice, where it is deterrined
that the allotrrnt. aoplicazian shculd be rejected, LM
should frsue a rreléi=inasy decisdan “holding the sawliva-
tion for Tojection.” The decision =ust allew 20 days for
tha applicant 2o zubzit cvidenae (1) to prove his wee xrd
acevpaney of the land, cr (3) to sacisiy orher rejvire-
ments that have nat been =cof. 1f no evilence iz subcmitred,
or {f {t 1s found thar tiho cvidence 42 seilinot satis-
factory to ceoet requiremionss of 13w and regulations, &
£inal docizion will be iszued. That deeision 15 sabjsc

to the raghs of appual to the Eoaxd of land Appesis.

{5207 1ot €. Tiorden -

™




Appendix 3, page 1
: (I.B.; III.B&C)
H-2561~1 - NATIVE ALLOTMENTS
Secretarial Policy, 10/18/73

United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

GCT 1¢ 33
B Memorandun
- To: Director, Bureau of Land Management
From: Assistant Secr d es

Subject: Adjudication of Pending Alaska Native Allotment
= Applications

w The pendancy of the numerous Native allotment applicacions
has provided the Department an opportunity to receive and

= teviev comments from individual Natives, native groups,

. counsel for various Natives, and others interested in the

expeditious and fair handling of these applications.

These comments have pointed out many areas of concern 1in

P the practical administration of the Native Allotment Act

é J and its application to the many varied factual situations

i vhich exist in these pending applications. The following
are couclusions relative to the interpretation to be
given by the Bureaau of Land Management and its adjudicators
to the Native Allotment Act and the regulatiocns issued
pursuant to said act. To the extent these conclusions serve
as assistance in the adjudicacion of the pending applica-
tions, they supersede any previous interpretational guide-
lines issued by this office.. Thase conclusions relate
only to Native Allotment applications pending before the

- Department on Deceamber 18, 1971.

PREADJUDICATION GUIDELINES:

Pending Before the Department on becenber 18, 1971

J . This phrase is interpreted as meaning that an avplica-
tion for a Native allotment must have bean on file in any
bureau, division, or agency of the Departnent of the Intesrior

: on or before December 18, 1971. The Department has no

- authority to coasider any application not filed with any
bureau, division, or agency of the Department of the Interior
on or before said date. Evidence of pendancy before the
Department of the Interior on or before December 18, 1971,
shall be satisfied by any bureau, agency or division time
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H-2561-1 — NATIVE ALLOTMENTS
Secretarial Policy, 10/18/73

2

stamp, the affidavit of any bureau, division or agency
officer that he recaived said applicaction on or before
December 18, 1971, and may also include an affidavic exe~
cuted by the area director of BIA stating that all applica-
tions transferred to BLM from BIA were filed with BIA on

or before December 18, 1971.

Qualifications of Applicaats

1. Must have been certified to be a qualified Native
by the BIA. If the applicant is not an enrolled Alaska
Native, further evidence of his qualification should be re~
quired.

2. Must be a citizen of the United States and a2 resi-
dent of Alaska.

3. Must be the head of a fanily or 21 years of age only
at the time that the allotment is granted. Therefore, an
applicant may be under 21 years of age or not the head of
a family before or at the date his application was filed with
the Department.

Use and Occupancy of Withdrawn or Reserved Lands

Vacant, unappropriated and unreserved land in Alaska is
available for allotment under the Native Allotment Act.
With respect to reserved or withdrawn land, if a Native has
complated the five~-yaar period of statutory substantial use
and occupancy prior to the effective .date of the withdrawal
or resarvation, the withdrawval may be revoked and the allotc~-
ment granted. :

As examples of application of the above, note the
following:

1. VWhere a Native has initiated and completed substan~
tial usa and occupancy of the land for five years prior to
the withdrawal or ressrvation, the allotment may be granted,
aven though the land is still withdrawn at the time of appli-
cation.

2. Where a Native has not completad the five-year
period of statutory use and occupancy of lands prior to the
effective date of a withdrawal or reservation of the lands,
the allotment application should be rejected.

£
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= , . H.2561-1 - NATIVE ALLOTMENTS
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3

FIELD EXAMINATION GUIDELINES:

- 1. Field examinations should take into consideration
é Native traditional and customary occupaacy of land aand the
way of 1ifa of the Native people.

. 2. TField examiners will accept affidavits from persons
i claiming knowledge of Native use and occupancy of land being
examined and may seek BIA assistance ian obtaining such in-
formation. :

3. In making a determination that a Native has coa-
pleted five years of substantial use and occupancy, the
existence of any of the following avidence may be considered:

4. House or cabin.

b. Food cacha.

¢. Camp site~~evidence of tent, tent frame or
temporary shelter, fire pits, cleared area.

Fish wheeal.

2
[-
L d

e. Dock or boat laanding.

f. Evidence of fishing, hunting and trapping
such as fish drying racks, etc.

g+ Reindeer headquarters agd corrals.

h. Evidence of berry picking, gathering of wild
roots, greens and other wild foods.

1. Other evidence of use should be congidered
such as animal bones, meat racks, fur cach=zs,
stretch boards, sledge dog spots, any sheds
or holes, and pits or spots that show human
use and occupancy.

Substantial use and occupancy cannot be defined in any
more detail thaan in the regulations.l/ It will depend largely

1/ Section 2561.0-5(a) of the Regulations provides: The term
"substantcially continuous use and occupancy” contemplates the
customary seasonality of use and occupancy by the Applicant
of any land used by him for his livelihcod and well-being and
that of his family. Such use and occupancy nmust be substan-
tial posscssion and use of the laad, ac l::2-07 weoczancially
exclusive oi ovctiiers, aad not merely Iatirziieeni Vot




Appendix 3, page 4
T T T T H_2561-1 - NATIVE ALLOTMENTS
Secretarial Policy, 10/18/73 .

&

upon the mode of living of the Native. Use and occupancy
by an Aleut or an Indian may not ba the same as by an
Eskimo. Therefors, the customs of the applicant nust be
considered and appliad to the findings to arrive at a con~
clusion as to vhether the land is being used as claimed.
Customs of the Natives must be correlated with the physical
£indings -~ improvements, vegatation, evidence of use,
climate, and resources on the land, particularly with
teference to the clained usa.

The f£ield report must contain an adequate di:ctip:ion
of the land, its improvesents, and observed uses to verify
the claimed use. This description sbould be supported by
skatch maps and photos. The field report should cleaarly
describe the areas of use and occupanecy.

Native Community Use

Allotaent filings that are in conflict with areas of
prior Native community use must be denied. The determina~- -
tion of whether an individual applicant's use was exclusive
is a factual one which should be answered by solicitcing
affidavits and testinmony from village inhabitants and others
vith knowledge of the situation.

Acreage Limitacion

Acreage grantad aust not axceed 160 acres. However,
a single allotnment may consist of saveral tracts which need
not be contiguous to sach other.

In sreas vhers the rectangular survey pattera i3 appro-
priate, i.ea., whera lands are surveyed or protraction dia-
grams exisgt, an allotment may be ia terms of 4O-acre lagal
subdivisions and survey lots on the basis that substantcially
continuous use and occupancy of a significant portion of
such smallest legal subdivision shall normally entitle the
applicant to the full subdivision, absent conflicting claims.

Mineral Lands

No mineral land (except land believed to be valuable
for coal, oil and gas) shall be available for Native allot=-
ments. In determining whether land is mineral, it is not
essential that there be an sctual discovery of mineral on
the land. It is sufficient to show only that known condi-
tions are such as reasonably to engender the belief that

e
£
%

g
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the land countains mineral of such quality and in.such quan=-
tity as to render its extraction profitable and juscify
sxpenditures to that end. Such belief may be predicated
upon geological conditions, discoveries of ainerals in
adjacent lands, and other observable external conditions
upon which prudent and experienced men are accustomed to
‘cgt .

In determining vhetler land is mineral, it aust be
understood that sand and gravel are minerals. Consequently,
1f deposits of sand and gravel meeting the test described
above are found ia any tract of land, :ha: tract amust be
determined ¢o be mineral land.

Ameandments to Application

All amendments to allotment applications must be closely
scrutinized. Amendments which result in the relocation of
the allotment will not be accepted unless it appears that
the original description arose from the inability to properly
identify the site on protraction diagrams. Amendmentcs which
are designed to clainm the commencement of the use and
occupancy at an earlier point in time nust also be carefully
examined and the applicant must establish the reason for the
error, his good faith in making the correction, and the
applicant must present convincing evidence of the actual
use and occupancy at the earlier point in time.

ADJUDICATION ACTIONS:

In all adjudications, the existing regulations relative
to Native Allotment applications and prior deparcmental
final decisions concerning the Native Allotment Act are to
be controlling where pertinent.

Where it 1is determined that the allotament application
should be rejected, BLM, shall, prior to issuing a final
decision thereon, allow the applicant thirty days to submit
additional proof of occupancy or satisfy other requiremeants.
The copy of any thirty-day notice to said applicamt, and
£final decision on any Native allotment application, shall
also be given to the BIA agency concerned.

If no evidence is submitted, or 1If it is found that the
evidence is still not satisfactory to meet requirements of
the lav and regulations, a final decision will be issued.
That decision is subject to the right of appeal to the
Board of Land Appeals.
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H-2561-1 — NATIVE ALLOTMENTS
Secretarial Policy, 9/5/74

United States Department of the Interior

OFFICE OF THE SECRET.ARY
WASHINGTON, D.C. 20240

SEP's mn
Meorandum
To: Director, Sureau of. land Management (BLM)
Froms . ﬁA;éiscan: Secretary, Land and Water Resources

Subject: Guidelines for Processing Pending Alaska Yative
Allotment Applications

“he following steps will be implemented izmediately for processing
pending Native allotment applications. These sceps supplement and,
wvhere necessary, superseds the October 18, 1973, guidelines. These
guidelines apply to all applications where the decision and final
Departmental action has not been completed prior to June 20, 1974,

1. The applicant, either the village council or village corporation,
whichever you consider more appropriate, and the appropriate
regional corporation will be notified 30 days in advance of
planned field examinations. This notific~tion will requestc
the applicant or his designee to be presc.at and accompany
the BLM field examiner. If neither of ti-a are available,
the village council or corporation will :: asked to designate
a representative to accorpany the field c..aminer. The field
report should fully document the efforts made to contact the
applicant and solicit his participation. Field reports should
reflect that all sources to verify the applicant's claimed use
have been examined.

2. An interpreter will be used by BLM whenever a language or
cormunication problem exists in working with the Xatives.

3. BLM field examiners and all other BLM personnel involved in the
investigation and adjudication of Alaska Native allotmencs will
participate in training sessions to thoroughly acquaint them
with the added procedures and assure that tlhey are avare of the
problems associated with processing ative allot=cat applicacions
and these supplemencal guidelines. BLM will {acocrporace sessions
into its annual training program for adjudicators to expand their
knowledge of Yative use of the land claimed and the Jatives'
traditional way of life. The Bureau of Indian Affairs (BIA), and
representative lative organizations, will be invited to “conduct"
these sessions.
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Memo to Director, BLM from A/S, Land and Water Res., Subj.: Cuidelines
for Processing Pending Alaska Native Allotment spplications

4-

tWhere it {s determined that the allotment application does not
ineet the necessary requirements of use and occupancy prior to
issuing a final decision thereon, the BL{ shall allow the
applicant sixty (60) days to submit additional evidence of
compliance. ’

In cases where the allotrent applicant has died, extensions
of the 60-day period tc submit additional evidence by the
heirs will be libearally granted.

Copies of all field examiners' rcports will be provided the
allocment applicant, the regicmal corporation, and the BIA
Agency where the land is located for all cases, where notice
for the applicant to submit additional evidence is required.
The field report will accompany the 60-day notice.

Copies of all correspondence to an applicant will be sent to the e

regional corporation vhere the land is locatced. {

BLM will provide a more si=ply vorded straightforward statenent
to the applicant along with all official notices and decisions.

In considering evidence of use 2ad cccupancy, sworn statepents
by witnesses who have firsthand kncwladze of the facts will be
ziven substantial weight on the ratters to wvhich they tescify.
You are diracted to send the enclosed suggested guidelines for
witness statcaents to all regional corporations and other
involved intercsts. These guidelines are to be used for the
pregaration of affidavits until affidavit forms are approved
by the Office of Managesent and Budget (OMB) and distribduted.

10. A Native advisor will be staticned in each of the BLM District
Offices in Alaska to assist in evaluating and assessing the
Natives' claimed use of the land.

' 4
. ; } ya
,/\/ ,"'-'—f :'A B
Enclosure

I
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SUGGESTED GUIDELINES FOR STATEMENT OF WITNESS

NATIVE ALLOTMENT APPLICATIONS

Each witness should be advised so that he/she clearly understands
that the information he/she furnishes i{s in the form of a signed,
sworn affidavit and that any false information could be‘punishable
by a fine, a prison sentence, or both. Th? witness should furnish
all the informacion within his/her knowledge and need not try to
give statements about every point listed below unless he/she knows
about them.

1. The statement should identify the name of the applicant and,

P if known, the case file number of the application.

. ./ 2. The witness must clearly identify himself/herself, give his/her
place of residence, and the length of tize he/she has resided
at that place. Witness should‘also indicate his/her relatica-
ship te the applicant - whether friend, neighbor, relative, or
stranger.

3. The witness should explain the extent of his/her personal
knowledge of the land under application, and what knowledge
he/she has of the applicant's use of the land. Was this
knowledge acquired by having seen the avplicant on the land, or
from what other persons may have told him/her?

4. Describe the location of the land for which the statement is bSaing
rade. The witness may attach to the statement a map showing the

location of the land. However, the witness should describe the

Enclosure l-]
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10.

11.

12.

13.

H-2561-1 - NATIVE ALLOTMENTS
Secretarial Policy, 9/5/74

location of the land in a manner that clearl; shows that

the land described i{s the land in quescion.

Witness should state what improvements he/she knows are on

the land claimed, and should describe thess improvements.
Witness should state when the land was used by the applicant.
If possible, he/she should stace the month or months the land
was used sach year.

The statement should also tell how and for what purposes the
land was used during each period of the vear.

The statement should tell how long the land claimed has been
used. The witness should state which year the applicant first
used the land, so far as he/she personally knovs.

Witness should state whether the land was u:ed every year, and
if not, why not.

So far as the witness knows, he/she snould state when the
applicant stopped using the land, if that is che case.

If the applicant used the land before the witness had personal
knowledge of such use, the statement should so indicate.

How old was the applicant when he/she used the land? %“hen the
applicant used the land, did he/she have a family, and what
relationship were such persons to the applicant?

Witness should indicate whether the land is beinz used by anyone

else, and, if so, by whom, when, and for what purpose.

Enclosure 1-2

;ﬁm‘\\
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. 14, 1If the land is being used by someone other than the allotment
applicant, what is the relationship of these users to the
applicant? (Are they relatives, neighbors, friends, or strangers?)

15. If the land is being used by someone other than the allotment
applicant, did the user or users know_tha: the land was being
claimed as a Native allotment?

16. 1If the land is being used by someone ocher than the allotment
applicant, does the applicant know about this use, and has
the applicant ocbjected to such use?

17. The statement should conclude with a statement that the facts

given above are true to the best of his/her knowledge and belief,

e
{" i

knowing and understanding that any false answer or statement

could result in a fine, prison sentence, or both.

J 18. The statement should be sigrned by the witac:s in the presance of
a notary public or postmaster, who should actest to the signing
and affix his/her seal or postmark.

19. If no notary public or postmaster is available, the witness may
certify the statement by stating the date and place of execution,
the fact that no notary public or other official authorized to
administer oaths is available, and the following: "I certify

under penalty of perjury that the foregoing is true and accurace.”

Enclosure 1-3
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PUBLIC LAW 96~87—DEC. 2, 1980 94 STAT. 2438

ALASEA NATIVE ALLOTMENTS

See. 908, (aXD) Subjece to valid existing rights. sll Alaska Native 3 USC 830
allocment spplications made pursuant o the Act of May 17, 1908 (34

Stag, 197, as amaendaed) which were pending beiore the Deparements of - } C3C 270-
the [ntarior on or before December 18, 1971, and waich describe 3
eithar land that was unreserved on December 13, 1963, or land within

the Natioual Petroisum Raserve=—dlasics (then identified as Naval
gg?eﬁ-‘? Sﬂinafﬂng

and esightisth day following the rve dace of this Act, except

where provided octherwise oy paragraph (3. (d). (8) or (6) of this
subsection. or whare the land description of the allotmens must be

adjustad pursuant to subsection (b) of this section. in which cases
approval parsusas to the terms of this subsection shall be efective sz
allotmants approved pursuant to this section to be surveyed sball
Au.r:-u!.ﬂnlli to this shall be Applicaness.

pursuans section

% to the provimons of the Act of March &, 1922 (&3 USC
Q?’Qgﬁuagig day following
&nggkg»ﬂeggv«nﬂnﬂ

dsecizion that the land described WBE“H:BE may be

i ,&nr-_.:og !rﬂ-.ﬂ- .n.wn&n-bnn

o

n%w”lbﬂu pursuant provision :
»ﬁcoggﬁ “ponminersl”. a3 that tarm is “Neomseral.

e&sa&»ﬂsgagr&gsﬂi& )

T§FQ§B§§§§E 43 USC 810
which bas beens patanted or deeded to the Stats of Alaska or whick on
ﬂgﬁugﬁ.gllg«.iqagn

&Eg&gﬂﬁg.ﬁugggg

avaiisbie for ssiection by section 11aXD) of the Act by any Native
Enﬂ.ﬂh&légOgg%g@ﬂ.
appi &&&Eﬁf.&n&g . the
not y pursuans to
requirements of the Act of May 7. 1906, as amendad, the Alaska 3 USC 2701
Agﬂigﬁiguﬂlg_u‘ momwnasﬂ
(5} Parsgraph (1) of chis subsection and subsection (D shall ot =
apply and the Native ailotment appiication shall be adjudicaced
pursuant to the requirements of the Act of May 17, 1906, as amendad,
if on or before the one hundred and eightisth day following the
Natve a8 i

ggﬁ.uﬂgiuﬁﬁnﬂﬂuﬂv‘ggi.

the ailotment appiication, and said land is withdrawn for seiec

Zon by the Corporation pursuant o the Alasika Naave Claims

. Ssczisment Act: or

_.u,?mgﬂgalnnngéﬁug
seaging that the land described in Eoﬂ.ﬂmhﬂgi
necessary for access to lands owned by the Ui Staces. the
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:ummmuu z>.~.~<m gsgz.mm
ANILCA Section 90

'AT. 2438 md.wn.nn H..rﬂ 96-187-—=DEC. 2, 1980

Stats of Alaska, or s political subdivision of the State of Alaska.
Sgsﬂcﬂngoa.ﬂ-un!ﬁ”uq&wng
concerning sccess are based and thas o resscuable sitsrnatives
?..0»3. h.—..annw files o protast with the Secretary stacing
thae the spplicant is nec entitisd to the iand described in the
allotment spplication and that said land is the situs of improve-
® ot abascrion ;

appt %ggeg she

Fﬂn«%ﬂnﬂwgg;gﬁgigg

voluntarily relinquished by the applicant thereafter.
{ -y

exists dus to overiapping land deacrivtions, the Secretary shail adjusc
wﬂwauﬂ e if ﬂ“uuﬁﬂnﬂnwouung
existuing rigncs, if any, may or
allotment boundaries or incresse or decresase scTesge i one or more
of tha allotment sppiications to achisve an adjustment wiuc, to the
exzent practicable. is congistent with prior use of the ailottad land
ﬂm...u E-. 86&!’. !og lgﬁnuis
0 extent tm an

concarning adjustmaesnt of conilicting land descriptions shail be final
and unreviewsabils in all cases in which the reductidn, if any, of the
aifectad allottee’s claim is less than 30 percent of the acresge
eantained in the pareel originaily described and the idjustment does
noc exciude from the allocment improvements clamed by the allot-
we: Provided further. That witere an allotment application describes
more than one hundred and sixcy scves. the Secretary snall at any
time prior to or durisg survey reduce the scresge 0 ane hundred and
sixty acres and shall accampe to accomplish said rsduchicn in the
manner least detrimenta) to the applicant. .

¢! An alloonent sppiicant may amend the land description con-
tained in his or her application if said description demgnaces land
ather than that which tne appiicant intended 0 clam ac the ume of
appiicanion and if the description as amendad descr:bes the land
ongpnaily intended o fgﬂﬁog appiication s
g&hgégsgﬁoigons
Tequire i adjudication. as the case may be. with rererence o the
éggsgiaﬁigﬂgo.«&o
records of the Deparcment of the [nterior. of the intenaed correction

&Egugisﬁ.gégigﬂcﬁ
agagﬁwgeggaﬁug

¥S Of =
Act nocwithstanding the acsaal dace of dling: Provided fursaer. That

uﬁgﬁﬁgsggﬂﬁné
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PUBLIC LAW 96-487—DEC. 2, 1380

1
Elgﬁﬁsgﬂaglgs
é?&oggﬁﬁgg&wﬁs‘n&uﬂ
before the Deparcent of the Intarior on or before Decamber 18, 197
or such an application 28 adjusted or amended pursuant to subseo-

ciasmfied for powersite or power-oroject purposes. nocwithstanding
such withdrawal ressrvation, or clasmfication the described land
Ewciqgggg!ge
mesning of the Act of May 17, 1906. as amended. and. 3s such. shall be

sare of & project licensed under part [ of the Federal Power Act of
June 10. 1920 (41 Stat. 2%). as amanded. or 15 presently utilized for

eguggﬂﬂiﬁoaﬁng

!gaﬁgﬁngﬂgﬁog
Ewnga!oﬂooﬁosn&gvgge Uniced
Staces by section 24 of the Federal Power Act. as amended: Provided
further, That any right of reentry reserved in a cartificats of alloc-
ment pursuant to this section shall expire twenty years after the
effective data of this Act if at thac tme the allotted land is zot subject
to a licanse or an application for a license under part { of the Federai
Power Act, a3 amended. or actually utilited or being deveioped fora
purpose suthorized by that Act. as amended, or other Act of Congress.
te) Prior to issung a cartficate for an allocment subject to thus
secuon. the Secretary shall identfy and adjudicats any record encry
or application for title Mmade under an Act other than the Alaska

unqoﬂnﬁuuonc.g .pnrnw.tﬂr-uﬂ woon.’nv v the Act
Ea%ﬁggsgﬂmég

& 501
aota, o CSC
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United States Department of the Interior

OFFICE OF THE SOLICITOR IN REPLY REFER 1
ANCHORAGE REGION
510 L Street. Sunte 408
Anchorage. Alaska 99501

March 10, 1981

Memorancum
To: Chief, Branch of lLands & Mineridls Management
Subject: Lecislative Approval of Native Allotments

A good deal of comfusion has been generated by section 905 of the Alaska
Naticnal I_nterestza.ndchmse:va.timAct (ANIILA) PL 96=487 December 2,
1980, 94 Stat. 2371, reqarding the concept of "legislative approval.”

Secticn 305(a) (1) of ANILLA provides that "subject to valid existing
rights " certain applications for Native allotments "pending before the
Deparr:;znt on or before December 18, 1971" are. "hereby approved on the.
one mndred and eightieth day” after enactment. Subsection (e) provides
that "prior to issuing a certificate for aliotment subject to this
secticn, the Secretary shall identify and adjx:d.i.ca:te any record entry”

in conflict with the allotment.

msmadd:esses:hefoumngquesnmsrnsedby:mssecum

1) vhat does legislative approval mean?

2) What are the criteria for legislative approval?

3) what further adjudication is required?

4) What cases are deemed "pending on or before December
18, 19712"

5) uwhat if an application meets the criteria for legislative
approval hut the land has been cunveved by mistake to a
third party?
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1. what is Legislative Approval?

The concept of legislative approval appears t© have been porrowed from
the concept of a legislative conveyance or "Congressicnal grant.”

Ommszmlgrmsmm&mtmmtmmdnmmﬁes.
railroads, mmicipal bodies, and individuals. THhose acts
Mmmmﬂsctpresmtgnm:mmtmlylm.mt
also conveyances, and pass title of themselves, without patent
or other act of the governemt. A patent subsequently issued
fcrl&:dsogantadumlydocmmtaryendameofme
previcus passage of title rather than a conveyarnce.”

Parten on Titles §290 (2nd E&. 1957).

Such congressicnal grants were very cammen in the early days of the
Republic. See Morris v. Whitney 95 US 551, 24 L. Ed. 456 (1877).

lLegislative conveyances are found in several sections of ANIICA. Section
1437 provides that upon election within 180 days "there is hereby conveyed
to and vested in each village corporation. . . all of the right, tit

and interest of the United States® in the core township, or former
reserve. Secticn 1437(c) provides that appropriate docurents of conveyance
will be issued by the secretary "as soon as possihle. . . but title

shall be deemad to have passed on the date of” the electienm.

Under Section 1437 title passes by law upon the corporatians election,
not by patent or interim conveyance, even though such documents will

Legislative approval has a similar effect: Approval, and the rights it

carries, ocours by cperation of law on June 1, 1981 not by administrative

T(\cfi‘..'wmwi
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decision or issuance of a certificate of allotment. The Senate Cammittee

repart accmpanying HR 39 states:

*The statutory approval implemented by section 905 is intended
toamlyappxmdlomummwwmumm

vailing interest full adjudication”™ . Rept 96-413,
November 14, 1979, p.238.

Even before ANIICA it was unclear whether an Alaskan Native's title was
in trust or a restricted fse. An early Sclicitor's Opinicn, Charlis

go_r_ga;«LDllB(lSlS).dmcurizeditasamM- The Alaska
Native Claims Settlement Act, 43 USC 1601 et saq (ANCSA) implies however
that legal title is in the Native by refering to the document which is
issued as a “patent” 43 USC 1617(a). The Intericr Board of land Appeals
recently reviewsd the situation and concluded that Native allotments. in
Alaska are restrictsd fees and not hald in trust. Stats of Alaska 45

IRIA 318 (1980). m.mmmm:eragainbycauing&a

document a "trust certificata” in section 905(a) (1). This was probably

inadvertent. I do not believe ANIICA intended to change the nature of

Native ownership for those allotments which are legislatively approved.

Therefore I agree with IBIA that a Native allotment is a restricted fee.

Either way however title passes upon legislative approval, be it equitable
title or legal title.

2) What Are The Criteria For I__eg:._s_l_a‘ tive Aporoval?

In order. to qualify for legislative approval an application must meet
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the following statutory requirements. The application must:

1. Have been pending before the Department cn or befcre
Decembar 18, 1971.

2. Not have been knowingly voluntarily relinquished.
In addition, the application must describe land whichs

3. Is in NPRA, or was not reserved on December 13, 1968.

4. Wunotpm:edoréudadmﬂnsuuofm.

S. Was not validly selected or T.A'd or confirmed to the
state before December 18, 1971, and not withdraw
pursuant to 1l(a) (1) (A) of ANCSA.

6. Itum:amumlpamormmmestabmmdmar

befure Decembar 2, 1980 unless it is in an ANCSA section
1l(a) (1) withdrawal,

7. Is not a power site reserve in which a project is licensed

orw.chispresumlyu:ilizedfo:_m:gum:im.
In addition, by June 1, 1980 the application must not have been:
8. mmmmummmm,o:
9. Validly protested.

An application which meets all nine of these criteria is "legislatively

approved” cn June 1, 1981. This does not mean that the Department or

the public will know on June 1, 1981 which applications have been approved.

There are a number of reasons why it may take sane time before a caplete

list of such applications can be campiled. Disputes over such things as
whether a protest was valid, whether a power project is licensed or is
utilized for generating electricity may have to be resolved first.

The important point about legislative conveyances is that the interest

&

[
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passes even though there may be no public record or docurent of title to
evidence it.

-

3. What Further Adjudication is Reguired?

Three steps nust be taken after "legislative approval” but before a
cercificate can be issued:

1) The claim must be surveyed to confirm the location
2) Conflicts of record must be adjudicated

3) Boundaries of overlapping allotments must be adjusted

Additional problems may surface at this time. For example the survey
may show that the land occupied by the appellant is not where tﬁe
application said it was, but in fact is in an area for which legislative
approval is precluded. What then? ;s the application still approved
because it "describes land® which meets all the criteria, and should
shat "described land® be surveyed, mcnumented and referenced in the
cerzificate even though it is not the land used, cccupied, or intended
to be claimed?

Section 905(c) allows the applicant to amend the land description if it
"designates land other than that which the applicant intended to claim.
In the above hypothetical the applicant can, by amending, get the land
he intended but only after adjudication, not by legislative approval.

But if he prefers to avoid adjudication and take the land mistakenly
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described it seems to me that he can do so. The swrveyor's job is to
monument the land described not to check for evidence of occurancy. The
clear intent of section 905 is to "summarily approve” those applications
which meet the criteria. An administrative finding of use and ccoupancy
is preempted, in favor or a statutory presunpticn that the allecations in
th» apolication are true. m:rzro:nc::.‘u‘dzscribedlandman
land intended to be claimed is left to the applicant, not a federal
m.wm.&ﬁjﬁm.

”:isdoesm:nuntm:remycrhasrbdimtim. There will ke
cases where the land description covers more than 160 acres, or where it
references a physcial feature as being in cne sectimm which turns cut on -
;urveytobeinamthe.r. Surveyors are frequently called upon to resolve
smhquestims:‘n&:emseotfields:mys.' The BIM Manual of Survey
Instructions contains rather detailed quidelines for doing so, and in
many cases gives the surveyor considerable lattitude. The courts have
gme:ally.fruntheearliestdays,déclinedtointexfere. In

Haydel v. Dufresue 17 Eow. 23. 30 (1855) the Surpeme Court said:

"These officers [Federal surveyors] were bound to act accordingly
to their best judjment. . . nor could the courts of justice
interfere to control their acts, if they were honestly performed.

(Glreat confusion and litigation would ensue if the judicial
trilxmals. . . were permitted to over throw the public surveys
no other ground than an opinion that they could have the

work in the field better done. . ."

It is difficult to imagine how a survey could be accomplished without

same discretion in the surveyor to resolve conflicts in the land descripticn.
I find no basis to conclude that Congress intended to preclude this type

of survey judiment. ‘

{éﬂ“‘”"’m‘
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If the Native allotment applicant elects to amend his land description

to place or leave it in an area which meets all the criteria for legislative
approval, an additional criteria arises, namely that the new locacion is
the land "originally intended to be claimed.” This like questions of
Powersites being licensed will recuire a determination by BIM prior %o a
certificate being issued. |

The adjudicarion of conflicts of record (Section 90S(e)) may be something
cf a catch 22. Ifahmstaada:mdaleqislatively_appmveduatim ‘
allotment both cover the same 160 acres the validity of the homestead
entry may depend on whether the land was occupied by the Native at the
timofﬂ;emsteader'sm. Therefcre even though the Native
allotment application is lagislatively approved the Native may be required
to estahlish his prior occupancy. If the Native fails to establish -
prior occupancy then the hemestead will be determined to be "a valid
existing right to which the allotment application is subject” Secticn
905(e). What then? Do we issum the allotment certificate "subject to a
valid homestead entry”? Or do we issue a hamestead patent and rejecs
the allotment application notwithstanding that it was "legislatively
approved”? This dilemma will not arise if the homesteader files a protest
by Jue 1, 1981. If he does not, I believe the homestead patent and no
allotment should be issued since an allotment certificate subjec: to a
valid homestead entry is ncnsense.

If the homestead entry is also legislatively approved under section 1328

the sitiation is even crazier since that section is intended to prohibit



Appendix 6, page 8

H-2561-1 -~ NATIVE ALLO'I'MENTS
Memo Regional Solicitor, Legislative Approval of Native Allotments

adjudication of the hamestead. Under Section 1328(d) conflicts of
record consisting of Native allotment claims are not to be adjudicated.
Theoretically it may be possible that two applications for the same land
can both receive legislative approval. We will address this cuestion
when and if it arises.

4. wWhat Cases are "Pending “mcgaeﬁotenecutberls. 19712

Does the legislative approval of section 905 apply potentially to all
allotment applications that were ever filed with the Department including
those that were rejected and closed years ago. Cases were closed for
reasons such as the same native filed for more than cne 160 acre parcel.

A literal reading of section 905(a) sujgests that it might cover all.
applications ever filed. However, to construe section 905 as approving
applicaticns in cases where, for example, the same applicant field-
miltiple applications would be contrary to the legislative intent to
"summarily approve allotments in all cases where no countervailing
interest requires full adjudication.” S. Rep. No. 413, 96th Cong. 1lst
Sess, 238 (1979). Statutes should not be construed to negate their

intent. US v. Brauverman 373 US 405 (1963).

The Supreme Court has "repeatedly warned against the dangers of an
approach to statutory construction which confines itself to the bare
words of a statute.” Lynch v. Overholser 369 US 705 (1962). “Literalness
may strangle meaning.” Utah Junk C. v. Porter 328 US 39 (1945). The

Senate Report supra clarifies the scope of section 905:

?????
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An amendment in Section 905 clarifies that the purview of the
secticn includes all Alaska Native allotment applicacions
which ware pending before the Department of the Interior on
*or before” December 18, 1971. The amancment clarifies that
applications which were errcnecusly rejected by the Secretary
prior to Decembsr 18, 1971 without an cpportumity for hearing
shall be approved or adjudicated by the Secretary pursuant to
the terms of the section.

The explanation limits the application of section 905 to those closed
cases which were errcnecusly rejected without an opportunity for a
hearing.

Even before ANIICA became law the Department had initiated a review of
the roughly 2500 cases closed pricr to 1976 to determine, Prusuant to
the ruling in Pence v. Klecoa 529 F 2nd 135.(Sth Cir. 1976), which

cases had been erronecusly closed without an opportunity for a hearing

on factual issues that might be in disputs. In this review cases closed
forlecalreasmsneedmche:eope@dmwithstandinqthatpossible
factual issues also exist. Pence v. Andrus (Pence IT) 3586 F.2nd 733

(9th Cir. 1978). Specifically cases where no proof of use and occourancy
was presented within the 6 year statutory life of the entry and cases
where no mineral waiver was filed, were determined not t© have been
errcnecusly closed. They are not being recpened for a factual hearing.
This position was also avproved by the Federal District Court in
Aguilar v. Kleppe 474 F. Supp. 240 (D. Alaska 1979) saying "It is true

that when a decisicn to reject a Native allotment is premised an a
purely legal determinant no hearing is required.”

The legislative history of section 905 discussed above indicates that
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such cases are not within the scope of that section. Only those closed
cases that are being recpaned beczuse they were errcnecusly closed come
within the scope of section 90S.

5. Allotment Application legislatively Acoroved But Conveved bv Mistake
to Third Party )

Unfortunately we have several cases where land occupied by Natives and
claimad as an allotment was conveyed by mistake to third parties,
Frequently this results from inaccurate land descriptions; sometimes
because the allotment application was filed after the conveyance:; .and
sonetimes simply from oversight. Pursuant to the court's ruling in
Aguilar v. Klg‘ne.fn F. Supp. 840 (D. Alaska, 1979) the Department in

" such cases is required to determine whether it "has mistakenly or wrongly |
conveyed land. . . to which [allotment applicants] have a superior - °~v~
claim. [If so] it is the responsibility of the cefendant to recover
that land.® Id. at 847. The case was remanded to the Department "to '
adjudicate the substantive claims of entitlement. . ." Id.

Section 905 of ANIICA may present another catch 22 in these situations.
That section is intended to preclude adjudication and "sumarily approve”
cases which meet the statutory criteria. Yet whether an allotment

application is a superior claim to that of the present cwner may depend

an an adjudication of the allotment application. If the allotment is

protested it will, of course, have tobe adjudicated. But even if it is

not protested, if the conveyance was before June 1, 1981, I believe

the allotment will have to be adjudicated before the Department can

determine whether it can recover the land. AT

10
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ix
= I & not believe that Congress can legislatively convey land the United

States does not own, even though the pricr conveyance may have heen
"nistaken or wroengful."

Where the “wrongful” conveyance occurs after June 1, 1981 it is probably

void as to any land claimed as a Native allotment where the allotment
application meets the criteria for legislative approval.

A

M. Allen
i Solicitor
ce: Assoc. Sol. E& R
Assoc. Sol. IA
Assoc., Sol. C & W

i
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¥ REPLY REFRR TO

United States Department of the Interior 2561 (932)
SUREAU OF LAND MANAGEMENT 04}

701 "C" Strest, Bex 13 5 ‘ﬂe
Anchorage, Alaska 99513 /d'
March 16, 1979 U"

Instruccion Memorandum No. AK-79-160
- Expires 9/30/80

7 To: DM's, Division Chiefs
From: = Stata Dirsctor
Subject: Native Allotment Memorandum of Understanding

Zzcliosed 13 a copy of the subject memo, ELM L;toiua: No. AR=950=-AGY9-
- 323, and copies of background informatiom.

The primary provisions ars that (1) jurisdiction ovar Native allotmencs
passes from BLM to BIA on the date that lands and Minerals Operations
(941) advises ‘ths applicant that his/her application has been approved
- and survey requested, even though a Cartificste of Allotmaunt has mot
o been issued, and (2) that BLM and BIA will coordinate vhere less than
fes applicacions involve both spproved allotuents and adjacent public
lands, including unapproved allotments.

Any quastions or actions relacing to approved allotzents should be
refarred to the BIA Agency Superintendant bhaving jurisdiction over the
allotment. Nota that BIA has offered to assist 1.n any traspass actiocn
we may take on unapproved allotmants.

We have suggssted to Northwest Pipeline that in addition to securing
permits from BLM on unapproved allotnents, they should contact BIA with
respect to any rights, other than to the land, which the applicant may
have. Similiar Tequests should be made of other applicancs.

Dbttt

Zoclosuras

Distribution:
Dizector (412) 2 cys
D=DSC (D=531) 3 cys
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BLM Agreemen: No.
AK-SSO-AGS-SZ;

MEMORANDUM OF UNDERSTANDING (MOU)
BETWEEN THE BUREAU OF LAND MANAGEMENT (BLM)
AND THE BUREAU OF INDIAN AFFAIRS (BIA)
ON DIVISION OF RESPONSIBILITIES FOR NATIVE ALLOTMENTS

Purpose

The purpose of this MOU is to ‘establish jurisdictional responsibilities
for approved Native allotments and pending allotmant applications.

Background

The Native Allotment Act of May 17, 1906 (34 Stat. 197), as amended,
authorized the Secratary of the Interior, in his discretion, to

allot not to exceed 160 acres of land to Alaska Natives. Few
applied for land uncil the late 1960's. During the period 1970-71,
about 8500 applications ware filed. The Alasks Native Claims
Settlement Act (ANCSA) of December 18, 1971 (85 Stact. 688), as
amended, repealed the allotment act but racognized those applications
still pending before the Department of the Intarior. Thus chere

was created a heavy backlog of filings, involving an estimated

21,000 separate parcels of land. To comply with section 14(h)(6)

of ANCSA, an allotment application is officially considered to be {fwf
approved vhen survey is requestad, even though the Certificats of e

Allotment doas not issus until the survey is approved. The number
of approved allotments is becoming significant.

Coupled with the Secretary's responsibility for protection of

alloctted or applied for lands from encroachmenc by others (43 CFR 2561.0-2)
is the increasing state wide economic activity and the resultant

reports of alleged trespass on these lands. " Thus far, neither BLM

nor BIA has been able to react adequately.

The following legal and policy considerations have emerged in
connection with these problems:

1. The Regional Solicitor ruled that either Bureau could
legally initiace trespass action (opinion of April 19,
1977).

2. The BIA has been assigned responsibility to approve
relinquisnments (Secretarial lecter to Senator Stevens).

3. An Administrative Law Judge ruling states that a probatable
estate is created when BLM approves an allotment and so
states in writing.
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The BLM suggested that BIA should assuma trespass responsibilitiss
on approved allotments (SD's February 22, 1977 memo to
Ragional Solicitor).

The BIA Area Director faels that, pursuant to the general
authority over Indian macters in 25 USC 2, BIA has administrative
responsibility over approved Native allotments (memo to
Commissioner of Indian Affairs of April 27, 1977).

The Associate Solicitor, Indian Affairs agrees with

No. 5 above although indicating that the Secretary must
make the ultimate jurisdictional decision (Opinion of
October 2, 1978).

ReQnénsibili:ius

The State Director, BLM and Area Director, .BIA agree to the following
division of responsibilities for approved Native allotments and
pending Native allotment applications:

BUREAD OF LAND MANAGEMENT:

l.

2‘

The BLM will coordinate the adjudication of allotment
applications with BIA.

The BIM will continue to issuea letters to the applicant
when an allotment is approved.

The BLM will survey and issue Cercificaces of Allotment
for all approved allotments as expeditiously as possible.

The BLM will retain administrative jurisdiction, including
tTespass abatement and the granting of less than fee
interests, over lands included in pending Native allotment
applications.

The BLM will coordinate with BIA when processing applications
for less-than fee incerescs where any such application
involves both an approved allotment and adjoining lands
under BILM jurisdiction, including pending allocment
applications.

BUREAU OF INDIAN AFFAIRS:

1.

The BIA will assume zll trust responsibility for tenure

and management of approved allotments effective on che

date of BIM's approval letter. This will include the
grancing of rights of way pursuant to 25 CFR 161, approval
of leases and permits pursuant to 25 CFR 131, performance
of probate functions pursuant to 43 CFR 4, subpart D,

the abatement of trespass, exchanges pursuant.to 25 CFR 121,

and other actions as appropriate. Sales will not be
made.
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2. The BIA will approve or disapprove all relinquishments of
. panding allotment applicactions.

3. The BIA will coordinate with BIM when processing an
application for less than fee interasts where any such
application involves both an approved allotment and
adjoining public lands under BIM jurisdiction, including
pending allotment applications.

D. Effective Date, Termination-

This agreement shall becomas effective upon the date subscribed by
the last signatory, and shall remain in affect until tarminated by
either Bureau upon 90 days written notice. Amendaents may be
propesed by either Bureau and shall become effective upon joint
agreement.

State Dircctor, <
Bureau of Land !'.lnaguen: o’

éa Direcror,
Bureau of Indiarl Affairs

0 S emaay 7T 18 Jaed /9T

Date Date
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MEORANDM OF UDNDGERSTANDING (CXL)
BETWESN THE RREA CF LAND MANAGSENT (BLM)
AD TIE BUREAU OF DNDLAN AFFAIRS (BiA)
QN DIVISION GF RESPONSIBILITIES AR NATIVE ALLCTMENTS

Purocse

" The pupese of this amendment is to clavify jurisdicticnal res-

ponsibilizies for approved Native allotments and pending allothment
applicaticns a3 cutiined in e original agresmens, AK-950-AGS-323.

BIM Agreenent No. AR-PS0-AGE-3Z5, XU, is heredy amended as follows:
Respcnsibilities
RS CF LAD MANAGENENT

. The BIM will re2ain acministrative jursidiction, including all

SYpes of TTestass abatement and the granting of less than fes
interests, cver lads included in pending Native ailctient ap-
pliczzicns.

. The provisicns for wildfire proteciion will eomtimue as cutlined

in the "Cocperative Fire Coantrol Agrez=sent unﬂ.noa he ureau of
Indign A£S2irs and the Burezu of Land sanagement," AR-358-3G3-327,-
dxted April 10, 1979, on zny subsequent malification of the Fise
Cmtrol Apresaent.

RREAS OF DNDIAN AFFAIRS

. The BIA will assume 31l trust respensidilicy for tewire and

nsnagement cf spproved illotToents effective on the date of BLM's
‘approval letter. This will include the grmting of rights.od. -way
pTsuant t3.2S QR 181, approval of lcases and Dermits pursuant

te 25 &R 131, vaq..uq.uu..n- of prebate funcsisn pursumnt s 43 CR ¢,
subpxrt D, tts abatesent of Trespass, Paardr.u« urseme e 28 GR
123, ..B.G.J‘ acTivities mmrsuant 0 2S5 R 141, and other aciisns
as appropriace. land sales will nct be =ade.

. Effecrive [3te. Termination

Tals amendment shall become effective upen the date subscrited Sy
the last signatory, and shall vemmin i effect unitil zarminzted by
either Sursazu upan 90 days written notice.

Seate cs.._.r er,
mnnnu._ of b&unﬂ Affaics Buremu of (and anagemens

2 \ gy :.nﬁmo
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United States Department of the [nterior 2561/9230 (932)

BUREAU OF LAND MANAGEMENT

Alaska Scace 0ffica
701 € Strest, 3ex 13
Anchorage, Alaska 99513

Octaber 3, 1879

IzgTrucsica Memorandum No. AK-80-2
Expiras §/30/80

py-H M's
feem: Stacte Dizsczor
Subiect: <TCaspass on Peading Native Alloc=ents

Suzsuant to the Memsrandum of Understandizng (3LM agreemant AX~950-AG5-
323) Sacwvean the 3urean of Izdian Affzics (3IA) and the 3uveau of land
Mazagemant (3LM), 3IA has taa coust responsibilizy for approved Hacive
allaz=eccs and 3L has admimigzrative jurisdicticn over uzapproved
alloc=a=s applications. 3IA also has the auchority, comeurrently with
3LM, 22 protact pending Nativa allot=ants f{rom the encrcaciment of
othars.

SIA will e favestigaciag peadi=g allotneats for tTespass and will
follow che procedurss iz 3LM M2ausl 9230, Fiadings will be reperczed to
the DistTict Manzgers.

3L personnel should alsc be alezt Sor crespass on allotzencs wiile
2aking Ziald examinations of allocmancs or other exa=izarions Zear
allotz=sncs. Whara trespass is discoversd on an allocmens, nocifizacicn
- will Se made ©o the BIA agency for tha area in which the land i3 locaced,
as walil as making the 3L tTtaspass Teport. <oint toespass investigatisas
should Se 2ada whare faasibla.

2lazsa cooperaza with 3TA to che fullast extan: possible congistent wizh
funding limitacions and priorizy commit=ants in the ilvestizasion and
Tescluticn of tTaspass on pending Nztive allotment applicasisas.

i bulisticd

ciszrisusicn
Dizezzas (355) 2 eys
S-2SC [2~-559A) 3 cys
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United States Department of the Interior
SURBAU OF LAND MANAGEMENT 2561 (960)
Alsin Sanm Offiee -
701 C Streee, B 13
Aashenga, Alasics - 90813

June &, 1983

Instruction Memorandum No. AK-83-303
Expires: 9/30/86

TO: pDM*'s, DSD's, SC*'s

Prom: State Directsr, Alaska

Subject: Notification of Native Allotment Activity

During the past several months, we have had requests from land-‘
managers of government agencies and Native corporations for b
additional notice of pending activity during the processing of
Native allotments. We have agreed to provide the additional
notice as outlined below. This notification will be made in all
cases where BLM is not the surface manager of the lands
surrounding the Native allotment.

1. Allotments Rejected on Legal Issues:
When case is closed, notify surrounding surface owner
or selecting applicant, BIA 3¥@¥ office, and legal
counsel of record.

2. Allotments.Legislatively Approved:

Notify surrounding surface owner or selecting

agplican:. BIA 33&3*0:21:0. and legal counsel of record

when:

a. Field check is scheduled. (District function)

b. Approval is granted. ;

c. Field survey is scheduled. (Cadastral function)

da. Conformance is requested (with copy of plat).

.. Certificate is issued. (Original angd copy of
certificate sent to BIA; they record and send to
allottee.)
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3. Allotments Adjudicated Under 1906 Act:
Notify surrounding surface owner or selecting

applicant, BIA office, and legal counsel of record

when:

a. Pield examination is scheduled. (District
function) .

b. Pield report completed: applies to recent ones (by
a form letter to be developed). If the field
report has been completed prior to the 198S field
season, notify the surrounding owner or selecting .
applicant when adjudication begins (by another
form letter to be developed or by copy of request
for additional evidencs).-

c. Approval is granted or government contest
complaint is issued.

d. Field Survey is scheduled. (Cadastral function)

e. Conformance is requested (with copy of plat).

£. Cartificate is issued. (Original and copy of
ceartificate sent to BIA; they record and send to
allottes.) ‘

qg. Approval decision is appealed or allotment is

contested after approval decision. HNotification

will be macde pursuant to -the procedures detailed
in 43 CF¥R, Part 4.

4. Allotment Cases Closed Without Issuance of Certificate:
Notity su::oundin surface owner or selecting
applicant, BIA siSidoffice, and legal counsel of record.

Unless otherwise spccitiid. the notification will be the

function of the Native Allotment Section in the State 0ffice or
Fairbanks District Officae.

When any notification is accomplished by an appealable decision,
the parties mentioned above must be served by certified mail.
All other notices may be sent by regular mail.

Following are the addresses to be used when sending notices to
applicable parties.

ANCSA Village and Regional Corporations

Contact the Branch of ANCSA Adjudication (961)
if current mailing address needs verification.

State of Alaska
Department of Natural Rescurces

State Interest Determinations
Pouch 7-00S8

Anchorage, Alaska 99510

(Y

P
: |

sty

prm——

I J—
§ 1 $ 3

1
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Bational Park Service

Associate Director for Operations
2525 Gambell

Anchorage, Alaska 993503

U.S. Fish and Wildlife Service
Chief, Division of Realty

1011 East Tudor Road
Anchorage, Alaska 99503

Regional Forester ,
Chief, Division of Lands
Attn: James Calvin

Box 1628

Junesau, Alaska 99802

BUREAU OF INDIAN AFFAIRS AND CONTRACTORS OFFICES:

Anchorage agency maintains official files for Native allotments
in the following Regions:

AHTRA, Inec.
- Bristol Bay Native Corporation
{m‘; Koniag, Inc.
it Chugach Natives, Inc.
Cook Inlet Region, Inc.
Aleut Corporation

Bureau of Indian Affairs
Realty Office

P.0. Beox 100120

Anchorage, Alaska 99510-0120

CALISTA Both the Bethel Agency and Association of Village
Council Presidents (AVCP) are to receive notification.

Bureau of Indian Affairs Association of Village
Realty Office Council Presidents
Box 347 Realty Office

Bethel, Alaska 995%9 P.0. Box 219

Bethel, Alaska 99559

DOYON and ARCTIC SLOPE REGIONAL CORPORATION B8oth the Fairbanks
Agency and the Tanana Chiefs Conference (TCC) are to receive

notification.
Bureau of Indian Affairs Tanana Chiefs Conference
Realty Office Realty Office
U.S. Federal Building %> 261 First Avenue
and Courthouse Fairbanks, Alaska 99701

Bo; 16, 101 l2th Avenue
Fairbanks, Alaska 99701
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BERING STRAITS and NANA Official files are maintained by the

Noms Agency for both Regions.

Bureau of Indian Affairs
Realty Office

Box 1108

Nome, Alaska 99762

Notification pertaining to Native allotments in this
Region are to be sent to the BIA field agency and Tlingit-Haida

Central Council.

Bureau of Indian Affairs
Realty Office
P.O. Box 3-8000

Juneau, Alaska 99802~-1219

Tlingit-Haida Central
Council

Realty Office

One Sealaska Plaza,
Suite 200

Juneau, Alaska 99801

ALASKA LEGAL SERVICES CORPORATION OFFICES:

STATE WIDE: S350 W. 8th Avenue, Suite 300
Anchorage., Alaska - 99501

AREA OFFICES: $S0 W. 8th Avenue, Suite 200
ANCHORAGE, Alaska 99501

P.0. Box 309

BARROW, Alaska 99723

P.0. Box 248

BETHEL, Alaska 995%9

£.0. Box 181
DILLINGHAM, Alaska

763 Seventh Avenue

99576

FAIRBANKS, Alaska 99701

419 Sizth Street, Suite 322
JUNEAU, Alaska 99801

326 Center, Suite 204

KODIAK, Alaska

301 NBA Building
KETCHIKAN, Alaska

99615

99901

| )
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i
K%M,,,/

P.0. Box 316
KOTZEBUE, Alaska 59752

P.0. Box 40
NOME, Alaska 959782

P.0. Box 103
UNALASKA, Alaska 996a8s

Distribution:

D(311) Room 3653
D-DSC (D~240) ? é[/}
Pred Wolf

Associats Stat actor
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United States Department of the Intenor

OFFICE OF THE SOI.ICITOR 1% AEPLY AEVER TO:
ALASKA REGIO

701 C Street, Box 34
Anchorage, Alasks 99513

October 1, 1985

MEMORANDUM

TRTLA ™

i TO: State Director

. " ASOQ, BLM

h ATIN: Deputy State Director

- Division of Conveyances (960)
j FROM: Deputy Regional Solicitor

Alaska Region
SUBJECT: Reconstructed Native Allotment Applications

) We have reviewad 28 Native Allotment case files submitted
for our review dues to the absence of any copy of a timely
] filed application. 3ased on our raview, we have concluded
e that most of these cases should be treated and processed as
timely filed applications.

WWX

In reaching this decision, we have developed and utilized
the following standard:

1) To be timely, a Native Allotment applicacion must
have becg/filed with an agency of the Department of the
Interior=" by December 18, 1971, due to the repeal of the
7 Native Allotment Act by section 19 of the Alaska Nacive
i Claims Settlement Act (ANCSA), 43 USC § 1618;

2) Reconstruction of an application filed in time, wherte
neither the original nor a copy is presently available, is
legally authorized. William Yurioff, et al., 43 IBLA 14, 16
(1979) ("1f appellant had timely filed an application with
BIA which was lost, he should be given an opportunity to
reconstruct his original applicacion”); and

3) In order to treat an application as being timely

filed and to allow recongstruction, there musc be sufficient
objective, documentary proof which must include a federal
agency document showing timely receipt; allegations of timely
filing without such proof are not sufficient.

L/ Hence, for purposes of BLM allowing recomstruction of Native
Allotments, filing with a non-federal entity is not sufficient
and individuals making such claims must utilize the Barr procedures.
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Based on this standard, we have determined that the
following 25 cases should be treated as timely filed:

1) Marjorie Jordon, AA=47907
2) Mabel Nielsen, AA~51859
3) Vvida Wik, Aa-46963
4) Mary Ellen Israelson, AA-46964
5) Delores J. Smith, AA-51870
6) Leon Sacaloff, AA-51869
7) Urban Petterson, AA-51867
8) Alfred Ivanoff, AA-51864
9) Alfred Wik AA-31863
10) George Pederson, AA-51862
11) Helen Dolchak (deceassd), AA-51861
12) Rudolf Wilson, AA~-51858
13) Nellie Callahan, AA-51856
14) Annie Spracher, aA-503507
15) Glenn Kooly, AA=-S50505
16) Joann Warrem, aA-50503
17) Carel Dolan, AA-51857
18) Harold Wik, AA«49961
19) Nadia Showalter (deceased), AA-49959
20) Samual Holstrom, AA-49958
21) Albert Baktuic, AA=49957
22) Edwvard Grenhalgh, AA-52566
23) Julia Albrite, AA-50584
24) Robert Green, AA-~50582
25) Clifford Dolchak, AA-50508

We have also determined that the following three cases should
not be considered timely filed due toc the failure to meet
the standard articulated above: :

1) Linda Anelon, AA-53142
2) June Degnan, AA-54599 2/
3) James Gilman, AA-55612=

A flow chart, showing our more decailed analysis of each of
these 28 cases, i3 alsc attached in hopes it will help to
further clarify our views and assist you in implementing our
legal conclusions.

Since many of the 25 cases we have found to be timely
filed are on land no longer ia federal ownership, it will

2/ Mr. Gilman appears to fall in the Barr class.

g
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be necessary to apply Aquilar procedures in oumerous
In processing such cases, BLM is to stop the process
it is found that the land has been reconveyed by tha
patentee. Instead, the BLM should act in accordance

instances.
wvhen
original
with

the further guidelines we will provide as soon as possible,
on the problem of subsequent conveyances of laad claimed as

a Native Allotment.

If you have questions on amry portion of this memorandunm,
includinog our decision on a particular case, or if you need

further assistance in applying the standard we have
ar:icula:od,.plcasc let us know.

-~

.‘/
Dennis J¢ Hopevell
Enclosure: Handwritten flow chart

ce: (with enclosure)
Chief, Branch of Lands, ASO, BLM (965)
Chief, Branch of Adjudicacion, FDO, BLM (020)
Chief, Branch of Lands, ADO, BLM (010)

Chief, Section of Native Allotmenc, ASO, BLM (965)

Chief, Section of Conveyances, FDO, BLM (020)
Paralegal, ASO, BLM (960)

Director, Trust Services, JAO, BIA

Realty Officer, Anchorage Agency, BIA
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F-17139 (2561)
(3640)

JUL 23 mgs

Mr. Tom Hawkins

Director

Division of Land and Water Management
Department of Natural Resources

555 Cordova Street

Pouch 7-00S%

Anchorage, Alaska 99510

Dear Mr. Hawkins:

In response to your May 17, 1985, letter on Native allotment
location amendments, we have reviewed all the recent background
material and agree with the need for clarification. Our undated
letter received by the State on April 26, 1985, should be
considered rescinded. . -

The use of the term "relocation® in the context herein discussed
may be inappropriate, even though that will be the end result.
In any event, your understanding of the procedures described in
your February 20, 1985, letter is correct. Upon receipt of an
amendment application under 905(c) we will issue a notice to all
interested parties of that fact.

If we have made a preliminary determination that the allotment
may be legislatively approved, the notice will allow &0 days for
the submission of any comments to BLM on our acceptance or
rejection of the amendment as well as the filing of a protest by
the State pursuant to Sec. 905(a)(S). The comments may include
any other information bearing on the final disposition of the
allotment. We will then issue an appealable decision covering

the protest, if any, the amendment and final disposition of the
allotment.

If our preliminary determination is that the amendment requires
full adjudication of the relocated allotment, the same 60 day
notice will be issued calling for any information relative to
the amendment. - This will be followed by an appealable decision
covering acceptance or rejection of the amendment and, if
appropriate, offering the right of private contest to those with
a record interest in the subject land.

- Cavs N-
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Should the amended location fall on non-Federal (TA'd, IC'd or
patented) land, the Aguilar or general title recovery procedures
would apply. .

In the case of Margaret John, we will consider the information
heretofor submitted and issue an appealable decision as
described above. '

Sincerely yours,

78/ Robert W, Amdoriet

Deputy State Director for
Conveyance Management

ce:
DSD (565)

FDO (020)

£
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Letters from and to Tom Hawkins, State DNR, re: Relocated Allotments

8ILL SMEFFIELD, GOVERNOR
DEPARTMENXT OF NATURAL RESOURCES
: 35 CORDOVA STAEEY
DIVISION OF LAND AND WATER MANAGEMENT A ALASKA 995%0.7008
. PMONE: (907) 7762083
May 17, 1985
=
. -
Robert W. Arndorfer Ll
Deputy State Director —
for Conveyance Management <
U.S. Bureau of Land Management b1
Alaska State Office =
701 "C* Street, Box 13 -
Anchorage, Alaska 99513 =

Re: BLM Procedures in Relocating Native Allotments

Dear Mr. Arndorfer:

In response to your recent letter concerning BLM procedures for relocating
Native allotments, there seems to be a basic misunderstanding between BLM, the
state, and IBLA. As [ understand your position, BLM makes an initial decision
whether to allow an allotment applicant to amend the land description in his or
her application. This decision is made by BLM without input from potentially
interested parties. Then, {f 8LM's decision is to allow the amendment,
interested parties are given an opportunity to submit ANILCA section 905(a)(5)
protests to the relocated application. However, at no time may interested
parties chalienge BLM's decision to allow the applicant to amend the land
description. : :

The state feels that IBLA's February 8, 1985 order dismissing the state's appeal
in the Margaret John relocation reflects IBLA's belief that BLM, as part of {ts
approval process, does review challenges to the act of ame=ding the land
description. Your recent letter to me seems to be at odds with [BLA's order,

As indicated in the attached Request for Reconsideration, the state is asking
IBLA to reconsider its dismissal of the state's appeal in Margaret Johm, in
light of your letter. We are taking this action, first because we feel that the
state's interests have been harmed by BLM's decision to allow Ms., John to amend
her application, and second, because we are concerned about forever losing our
right to appeal BLM's decision to allow the amendment to the land description if
we do not appeal this decision promptly. The discrepancy between IBLA and BLM
regarding the procedures to be followad in these cases is the cause of this
concern.
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Robert X. Arndorfer
May 17, 1988
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If, after reviewing the state's Request for Reconsideration, you feel that the
state's interests in these cases can be protected through either present or

modified procedures, please let me know.

Sincerely,

Tow Hiuddiy

Tom Hawkins
Director

“\W Yy

P

{
%

SU Hy &

=
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Letter, Secretary Andrus to Senator Stevens, BIA to Approve
Allotment Relinquishments

Lm ed States Department of the Interior

OFFICE OF THE SECRETARY - o .-,‘.-9
WASKINGTON, D.C. 20240 - PR
- . . P70
laa ol 2 27700 43
JUL 121377 PN ID
. oA 1

V- Ivivmav e Al

Honorable Ted Stavens
United States Sanate
washington, D.C. 20510

Dear Ted:

Thank vou for your letter of June 1, 1977, concerning the
possible confusion between the Bureau of Land Managexzent

(BL#®) and the Bura2au of Indian Affairs. (BIA) over the

authority to apsrove relingquishments of Hative allotzent
applications. , -

The confusion has czesulted from the absence of clear
dizectives, 2ither in the statutas or in the ixplementing
departzmental regulszticns, for either the BIA or SLM to
approve relinguishments of Native allotments. Under the
circumstances, I believe it is properly the responsibility
of the Commissioner of Indiam Affairs and his staff to .
approve relxnauzsh ents of allotment applications. Accord-
inoly, I have asked the Commissioner of Iadian Affairs to
assure respensibility for approving such relinquishments

in the future and to give izmediate consideration to the

relincuishments reguired for the airports at Sheldon's ®oint
and Lime Village.

If we can be of further a2ssistance to vou, pleass do not
hesitate to call on us.

Sincerely,

e S

SECRETARY

e e e ——-Appendix 12 - T

Seaaes o ————
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= ~ H-2561-1 — NATIVE ALLOTMENTS
- “Stipulations of Settlement, Fanny Barr v. U.S.
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Uaisad Staus Ansrney ‘,‘.“AUG, 31982
nnnunduhgunu:.a;nh- UNH!&%%&:;gg“mn.
Rosm C-252. Mail Bou § uunmcruFauu‘::mnr
701 °C Soem &y
Anchorage. Alaska #9313 '----.._...Ocnw
= 2072718411

2
IN THE TNITED STATES DISTRICT COURT
FOR TET DISTRICT OF ALASKA

'“ 3?3337 BARR, et ‘l.c
‘ . Plaincise, - CIVIL NO. A76~160
v.

UNITED STATES OF ANMERICA, STIPULATION OF STTTIFMENT

Defandant.

This lawsuit raises the legal issue whether several

- Nl N Wt S NP s T Wt St

hundred Native allotment applicaticns wers filed with the

uwf: Dapartmant of the Intaricr prior 0 the stasutory deadline

- " of Decenber 18, 1971. A plaintiZf class has been cerzified
fg comprised of all persons who suomitted allotzent applications

£0 RuralCA? p:io:lie <ha statuscry deadline but whose applica-

tion was not forwarded =0 the Intsrics Depars=ent.

The land in quastion is scastered throuchout sural

é Alaska. The factual basis on which the ccmplex legal issuci

of apparant or irplied authorisy will be resolved will

. involve extansive tastizeony Izsz sural Alaskal sesicents

‘ around the State.

7he lawsuict, ;y raising the possgibilisy that rights

? i exist in land that cannot prasently be icentified creates a

k : possible cloud on all federal conveyances, which will linger

- uneil this lawsuit is cesolved.

{ Recognizing that the disputed issues are ccrplex and

E éiffizuls, and tha: many of :the class mecbers acted in the
cood faizh zelief that shey had done all recuized of ther 2

chtain title o the land fcor wviich they heé 27plied, e
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partias, through their legal rspresentatives, have arrived at
a fair and reascaable compromise. The intent of this stipula-
ticn of settlement is to rasclve cace and for all the complex
legal issues raised hersia. l
b4

AS soon as possible atr.?: this amm{is approved, <he
l{ following netice will be published in the Anchorage Daily lNews,
-4 The Fairbanks News Minor, the Juneau Empire, and the Tundra
Timas and broadcast cnce & week tc:..th:u successive vesks over
staticns XDLG in Dillingham, KYUK 9.:: Bethel, XiICY in Noms, KOT2
‘1 in Kotzebue, and KINP in Nerth Pole.
‘ Alaska Natives whose applicaticn for a Native allotment

was not £ilsd by RuralCAP before thes deadline of
Decexber 18, 1371, xay get their land. aftsr all,
because of a lavwsuiz brought by Alaska Lagal Servicas
on their bahalf.

I - 12 you can answer ves to all thTee questions below, you,

. should send your name and addvess to: TFanny Barr
Class, c/o Clerk, U.S. District Cours, Federal Buildisg,
Anchorage, Alaska 99513, your lstter =ust be recsived

m gave it to ths RuralCAP worker, besfors
Decanbar 18, 1571, but, to my knowledge, it wvas
aot delivered to the United States Governmant.

u 2. I an elijible for an allotmenc..

3. I am prepared to tastify to thase matters under
cach and being fully awars of the pmu.un againsc
periury.

Your latter must be Zecsived on or bafors ._.....‘. 1982
£0 have it considered. Describe in your lettsx, as
:ost y:n can, where ths land you ars claiming is -
ocated.

;‘ 2
; In addition, the following letter will be sent by Alaska

]
l' Legal Services to ill persons who ALSC has resason to balieve
might meet tha criteria of pazagraph 4 hereof:

*insert date 435 ays'tzna court approval

Pg. 2

. ~— Stipulations of Settlement, Fanny Barr v. U.S. ) .
: {

on or before -, 1982, N
1. I £illed out an spplicaticn for a Hative allotment éw

sy

P e—

)

prem
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Dear Mr./Mrs.
tie ars trying to identify all those Alaska Natives who

£41led c'"u: an applicaticn Zor a Native allotment and

= gave it to & RuralCAr :c;:csutntin before Dacember 18,
| 1571, but whose application was not filed by RuralCAP
befors that date. I y_cﬁ are claizmiag %o be such a
person and can answer “yes® to all three questions

o below, you might Se encitled to the ailc:nnas vou

7 applisd for but only if you send your name and acddzess
to Fanny Barr Class, ¢/o Clerk, U.S. District Coure, ‘
Federal Building, Anchorage, Alaska 93513, Your letter
must be received on or before _______,* 1982,

.

1. T f£4i1lled cut an application for a Native allotment
and gave it $0 the RuralCiAP worker, bafore
- Decambar 18, 1371, but, to my knowledge, it was
not delivered to the United States Government.

2. Z am eligible for an allotm:ent.

3. I am prepared tc tastify to thess matters under
oath and being fully aware of the penalties
i ~ against perjury.

Your letter must be raceived on or before .* 1982 :
t0 have it considered. Describe ia vour lectter,: as -
bast you can, whers the land you are claiming is !
located.

w} Sincersly,
. ALSC
v
This sectlezent agrasment vi_n be binding only if ne
more than 325 parsons apply for class merbership by the 45th
: day after this agrasment is approved by the Couzs. 7The

| Settlement Agreemant is further contingent upon the Cour:

1

i

; signing tha partiss proposed "Order Approving Class Action
: Settlement and Directing Entry of Judgmant of Dismissal,”
i attached harato as :xm.hit.a. In addizion if the United

‘ States becomes involved in a lawsuis raising the issue

" whather any application by a2 class member was titely siled
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“Stipulations of Settlement, Fanny Barr v. U.S.

or challengifg in any way this settlsment or the allotnent

reviawv process aet forth in paragraph §, the parties will
not be vqﬂ.ﬂ. by this uonnuauu.nn as to any class mambars
whose allotdant applications bhave not at that tizms been
appzoved by the Secratary of tha lnterior.

v

2

All applicaticns for Native allotmant submitted to

ol RuralCaP by members of plaintiff class vill be desmed tizely

f£iled with the Department cf the Interior: providad, however,
that if upon survey it is detarmined that the land described
in such applicaticn has been pravicusly conveyed by the ’
United States to any person, antity, or the Stats of Alaska,
the United States shall not be bound to, mor will it iniziate

any court action to set aside sazid conveyances or rascover

--said land. Ia such a-case the applicant may sesk any availadle

femedy to establish his or her rights to the land, except
chrough a .pttuu»n invelving the United Statss. No vunuou,
will be eligible for plaintifZ class membership who did not
apply by the 45th day after this agreement is approved by
the Court.
w
Upon notification that this agrsement has becoms binding,

and that issues of fact exist as to eligibility for class

| mambarskip, the court will receive evidance and make findings

., as to eligibilisy of each applicant. Ia order to be detasm=ined

A

:

__
i

eligible for class zembership, each applicant mus: sign the

: "Consent to Adjudication® fozm set forth below. Aefusal =o

-wod will preclude ‘a determination of eligibilisy.
COHSENT T0 ADJUDICATION AND LIMITED arua

I heraby agree that, if I am determined to be a mamber
of the plainti?? class in Barr v. United States, A76~160

B T e e e ey

Civil (USDC Alaska), and if my application qualifies

?g. &

e

;m&ﬂmwx

S——
s

— P
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' for legislative approval pursuant tc Section 90S of the
Alaska Naticnsl Interssts Land Conservaticn Act (ANILCR)
o a p:at.ljt paziod similar to that provided for in that

section shall commence on the date a list of potantial
class mambers with my nams on it is published. If a
protest is filed within the period by a':;czson er
entity who could have protested under Section 905 (a) {S$)

of ANILCA, or if the land I claim has ‘been conveyed o
g I any thizd party, I agree to quie-cl;i.n to the Uniced
States any iaterest I may have in the land so that my )
application may be adjudicated, and tc abide with any
2inal dccgiu (including appropriaste judicial ssview)
randered. If upon survey it is dstermined that the

M . I land described in such applicatioa has been previcusly
conveyed by the United States to any person, eatity, or.
the Stats of Alaska, :bo United States shall aot be

bound to, nor will it initiate any cours action to set

aside said convayance ©r reissue said land. I lu:.by‘

waive any right I may have to compel such action or to

any compensation or other relief Izcm the United States.
viz

As scon as possible after *,1982, a list (o2

successive lists) of potantial class members for which

acdequate land descriptions are available shall e Published
under the following capticn:

H This is a listing of persons vhose applications for

5 - i Hative allotmants may be cdeemed tinely £iled zursuant

. i 0 a settlement agreemsnt in Fannv 3arr et al. v. Unized

i States, A76-160 Civil (USDC Alaska) signed on .

- i Thasse applicatiens may qualify’ for legislative approval

" under Secticn 905 of the Alaska Naticnal Interest lLands

Conservation Act unless a protest is Ziled, as provided

l for in that secticn by ‘ e, 1582.

**Insert date which is 6 months after publication.

. N ?q. 5
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Upon approval of this settlement, this lawsuis

l will be dimissed with prajudice. All parties hereto wvaive
I

the right of appeal of the Court's determifatien of
aligibiliry of class menbers.

X o
I The State of Xlaska and other parties, by their
signature heareto, agree that allotment applications deeamed
timaly £ilsd pursuant 2 this settlerent agreemant vhich
dascribe land to vwhich legal or equitable title has vestad
in the State of Alaska pursuant to the Alaska Statehood
Act, shall be_ ;djndiutcd pursuant to ths requisements of the
, Act e2-May 17, 1906¢. Such adjudication, if any, shall be zade
pursnant to procedures devaloped hy tha Departmant of the
Interior ian consultation with counsel for plaintifls and
| for the State of Alaska. Should it be finally determined
atter such an afjudicazicn as described above (including any
appeal), that the applicant has met the requirsments of the

Ast of May 17, 1906, the State of Alaska shall gquisclai=
such land to ths Fedaral goverament, and the quitclaimed
acreage shall be credited to the State's entitlement under

E Section 6(b) of the Alaska Statshood Act.

i
of

The provisions of this paragraph shall be bir;éinq
.on the State of Alaska only if the State is required to guite
claim land describad in 13 or fewer allotment applications.

.

l:- Should the State vithdraw from this settlement pursuant to

. whose allotmant applications have not at that tims been approved

: the terms of the praceding provision, the United States will

not be bound by this settlement as 0 any class members

by the Secretary of the Intericr.

.. 6

-

[ a—

W‘,\(«mi

+

%;

¥

e,
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~Stipulations of Settlement, Fanny Barr v. U.S.

or tie United Sta
MICHAEL R. SPAXN X
United Statas Atzorney
,Aﬁﬁ-
or State O3 jlaska
CLAIRE NS
Qffica of Attorney General
State of Alaska

T Pg. 7

‘1;!11: agreement is signed on @47 3 / 7582

by the legal reprasentative of the parties:

Py

Ffor °la z&.’ 2.: !‘? —
CRAIG 3?‘22:.:—‘.22“’

Alaska Lagal Secvices
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IN THE UNITED STATES DISTRICT COURT

: 910
o ; FOR THE OISTRICT OF ALASKA 1ANO 1'82‘ o
i o F z . QISTH! -
. IRCTED ST OF ALASEA
- 2 L, FANNY BARR, et al., ; Wc*
Lk ; Plaintife, )  CIVIL NO. A76-¥60 -
5’ . d ) C
X g v. % A
; q UNITED STATES OF AMERICA, )  STIPULATION REGARDING PROCEDURES
B ‘ ; FOR DETERMINATION OF CLASS
Gis J Defendant. ; ELIGIBILITY
1 h
ﬂ On October 8, 1982, the Court entered its judgment
m .. o
- » approving the settlement in Barr v, Unfted States. Paragraph five
h ‘
) 3 of the judgment states that the Court, upon motion of the parties,
L
I b

will “develop procedures to receive evidence and to make findings

%
e
>

TRETTTHLS L BIN W A e TS S

,,,,, s to whether each applicant {s eligible for class membership.”
The purpose of this stipulation is to set forth procedures agreed
upon by the parties, through their legal representatives, for
determination of -class eligibi1ity.

1. Pursuant to paragraph VII of the Stipulation of
Sett!ement, filed August 3, 1982, partial lists of potential class
members were published on January 5, 1984, and Noveﬁber 1, 1984,
Pursuant to paragraph VI of the Stipulation of Settlement, the

Court will ilso receive evidence and make findings as to

S STRISST .

. eligibility of each applicant. A notice of the time period for

907) 27¢-6202
H

LAW GFPICES OF
\SKA LEGAL SERVICES CORPORATION

i submitting evidence of class eligibility of those listed in the

n first two publications shall be published on or before January 31,

ASMIMISTAATIVE AND STATLWIDE 8785CE
N80 WESYT Bvn AVENUE, SLATHE 308
. ANCHORAGE, ALASKA 88801

i 1985. The notice shall state:



.ge

/

-Appendix 14,-page 2

: H-2561-1 — NATIVE ALLDTNEFTS -
{Q . Stipulations on Class Eligibility, Barr gf«

e . N T - T

NOTICE
(Fanny Barr Class Membership Eligiblity)

NOTICE IS HEREBY GIVEN that interested persons
shall have the opportunity to submit evidence
regarding the eligibility of certain potential class
: members in Fanny Barr v, United States, A76.160 Civil
! (USDC Alaska). rartial 1ists of the names, serial
numbers, and -1and descriptions of potential Barr
class members were publiished on January §, 1384, and
November 1, 1984, Copies of the publications are
available at the Bureau of Land Management, 701 "C*
Street, \:nchorage. Alaska 99513,

\)

In accordance with court order of January /0,
1985, any person who has evidence that a potential
class member 1is not eligible for class membership may
submit that evidence with the Byreau of Land
Management. The requirements for class eligibility
are as follows: (1) the applicant gave a Native
dllotment application to a RuralCAP worker before
December 18, 1971, and the application was not
delivered to the United States government: (2) the
applicant is a full or mixed-blood Native and 21

-

AP N St P

",
i

e

received a Native allotment: (4) the applicant sent a
letter to the court before November 22, 1982: and (5)
the applicant submitted a consent to adjudication and
limited waiver to BLM. Any evidence submitted
pursuant to this notice must relate to one or more of
the above requirements..

see 4 @ o mens
et 8t d e

Al11 evidence regarding class eligibility of the
previously published 1ist of potential class members
must be received by the Bureau of Land Management at
the above address by April 3n, 198S. . ]
2. The time period for submitting evidence as to the
eligibflity of potential class members whose names have not yet
been published pursuant to paragraph VII of the Stipulation of
Settlemeant will be imposed when their names are published. The
publication will notify interested persons of the right to file
protests under Section 905 of the Alaska National Interest Lands

Conservation Act, and/or evidence regarding class eligibility,

years of age; (3) the applicant has not already s

™
F

it
PR N

O
; ;

~

: :

e )
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The time periods for filing protests and evidence will run
simultaneously and will close on the 180th day from the date of
the first publication of that notice.

3. Evidence regarding class eligibflity must relate to
whether the potentfal class member meets the requiréments for
class membership. The requirements for class eligibility are as
follows: (1) the applicant gave a Native allotment application to
a RuralCAP worker before December 18, 1971, and the application
was not delivered to the United States governmeat; (2) the
applicant is a full or mixed-blood Native and 21 years of age:; (3)
the applicant has not already received a Native allotment: (&) the
applicant sent a letter to the court before November 22, 1982; and

(S) the applicant submitted a consent to adjudication and limited

. waiver to BLM, Any . evidence submitted pursuant to this notice

must relate to cone or more of the above requirements.

4, After the period for receiving evidence of class
eligibility has expired, the United States and the State of Alaska
shall have 30 days to examine any;evidence submitted to determine

which potential class members from the published 1ist they want to

~challenge, A list of names to be challenged shall be served on

platntiffs within said 30 day period, Persons whose names were on
the published 1ist. and who were not challenged by a party within
30 days shall be deemed class members,

§., All challenged applicants for class membership will
be referred to 3 hearing for resolution of class eligibility. An

Administrative Law Judge from the 0Office of Hearings and Appeals,
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; Hearings Division, United States Department of the Interior, o

" Master appointed by the Court shall preside at the hearing. The

location of the hearing shall be decided upon by the
Adaintstrative Law Judge or Master, A decision on class
elfgihility shall be made by the Administrative Law Judge or
Master immediately upon conclusion of the hearing. A party
dissatisfied with the decision of the Administrative Law Judge or
Master shall have thirty days in which to appeal to the Court.

6. Applicants who sent a letter to the Court on or
before November 22, 1982, pursuant gp.the Stipulation of

Settlement, but who do not qualify for class membership, can be

withdrawn from further consideration on their class eligibility *

Stipulation of the parties. é;wf

7. This agreement i{s signed by the legal represent.

atives of the parties.

DATE:‘/‘.—-,?’,/‘??J’ . A s Ul

DATE: E, L. @ _|9Ce
LY v

or the Unitea States

: ATE: ’Tammn‘ 3 1435 @!ng@mggggéﬁ
;E”‘ ‘ ) or the State of Alaska
i

L)
"ow,g IT IS SO ORDEREN, , \
S 10 1988

-

w—————

e s o S i b B e -

ce: Fleurant, AK LEGAL Sy
US ATTORNEY
Malchick, ASST A

&
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Region - Calista
illase
Grigh ¥ ingok
1ime Vitlage
.omar Kalskap
darshall
fekoryuk

it. Village
fapaimute
fapakiak

fapask §ak

lowtok

Hightmute
lunapitchuk
hogasiut
iscarville
istmiut

Hiet Statton
‘tkas Peint
Tatinum
uinhsgak

ed Devil

ussisn Nisston (k)
ussian Hission (y)
t'. Mary's
caamon Bay

Serial No. AA-8099 (CONT'D)

Carporats Name
Kwik Incorporated

Lime Village Company
The Kuskokwim Corporatien
Maserculiq Incerporated

Nima Corpsratien
Azachorok, Inc.

The Kuskokwim Corporattion
Napakiak Cerporation

Napaskiak Corporation

Newtok Corperatien
NGTA, Incorporated
Nunapitchuk Limited
OHOG, Incorporated

Oscarvills Native Corporation

Paimiut Corporation

Pilot Station Native Corperation
Pitkas Point Mative Cerpontion

ARVIQ Incorporated

Qanirtuug Incerporated

The Kuskokwim Cornorntion

The Xuskokwim Corporation

Russian Hission Native Corporation

St. Mary's Native Corporation

Askinuk Corperation

Sarial Nos.
F-14884-A
F-14887-A
F-14808-A
F-14092-A
F-14898-A
F-10098-A
F-14980-A
F-14991-A
F-14902-A
F-14904-A
F-1490§-A
F-14314-A
F-14918-A
F-14916-A
AA-S014-A
F-14910-A
F-14919-A
F-14920-A
F-14808-A
F-14924-A
F-14926-A
F-14927-A
F-14932-A
F-14929-A

Cors Townshine
3, 455 0, SH
16N, 34M, SH
164, 62, SM
2, 04, SH
3, 4N, N, SH
N, M, SN
1M, S, SH

M, M, SN

m, N, M
o8, 8, SM
N, B, SN
™, 1, SM
178, 6%, SM
M, 7, M
19, 9IW, SH
20, 284, M
28, 23%; 26U, SM
138, 75W, SM
$S, 244, SH
0, M, SH
m, M, SH
208, 66M,
230, Y6M,
20m, oo,

L3 4

Eotitlement 12(a)

115,200
.12
92,160
118,200
115,200
18,200
.020
115,200
118,200
92,160
9,120
18,200
69,120
69,120
69,120
115,208
.120
69,128
18,200
69,120
92,160
922,160
15,200
92,160

Reallocation 12ihi
10,064
1042
7.303
e, 408
13,448
2,400
v, 009
n,w
8,581
5,837
4,350
14,204
1,099
2,329
1,099
14,182
3,
2,98
15,207
1,538
5.00
5,500
13,083
.40
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Regional Solicitor's Opinion, Procedures for Determining and Dealing
with Third Party Purchases of Land Claimed as a Native Allotment

United States Department of the Interior

OFFICE OF THE SOLICITOR S
ALASKA REGION DT AmLY RETER TO

701 € Street. Box 34
Anchorage, Alaska 99513

January 27, 1986
i

MEMORANDUM
g
TO: - State Director <
Alaska State Offics
Bureau of Land Management -
FROM: Deputy Regional Solicitor E
Alaska Region =
lond
SUBJECT: Procedures for Determining and Dealing <
. with Third Party Purchasers of Land
B é”wg- Claimed as a Native Allotment
I.

BACKGROUND AND SHORT ANSWER

There has been a continuing need for definitive legal
advice on how BLM should process Native allotment applications
when it appears that a third party currently owns part or all of
the land claimed as the allotment. The situation arises when the
original patentee, generally the State of Alaska or z Native
corporation, has conveyed land it received from the United States
pursuant to a land disposal program or by direct sale. Stipu-
lated procedures agreed to by the court in Aguilar v. United
States, Civ. No. A76-271 (USDC Alas.), copy attached, clearly
apply to recovery of title from the original patentee and can be
utilized in cases where there has been a further conveyance to a
third party.l The difficulty encountered is balancing the fidu-

é ciary responsibility to safeguard valid Native allotment claims
§ against the more general public consideration of not unduly
clouding the title of private individuals.

1/ A recent court decision has clarified that the Aguilar .
procedures are general in nature and are not limited to lands
P conveyed to the State of Alaska. State of Alaska v. 13.90
| Acres of Land, Civ. No. F83-037, Memorancum and Order (USDC,
s’ Alas. Dec. 23, 1985), p 7. e ey

e
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In this regard, ocur legal research establishes that the
existence of a bona fide purchaser (BFP) of the land is a legal
bar to the recovery of title even if the original conveyance was
erroneocus due toc the existence of a valid Native ‘allotment claim. ™
For purposes of this opinion, a BFP is defined as a person who ‘
acquired title from the original patentee and who cannot be
charged with either actual or constructive knowledgel of a prior
Native allotment or occupancy claim te the land. Thus, if there
was no visible evidencs of prior Native use of the land and the
current owner had noc other actual or constructive notice of a
possible Native claim at the time the land was conveyed by the
original patentee, the owner has a defense to any action brought
by the United States to recover title. Conversely, if the facts
show the current owner knew the liand was subject to an allotment
claim, the United States would be able to meet its responsibility
to the Alaska Native by pursuing a suit to recover title. wnil..{j 3
in some cases, facts establishing that the third party landowner .~/
is or is not a BFP may already be of record with BLM, general
procedures are needed for determining these facts and to provide ;
the judicially mandated opportunity to present oral evidence. g
Pence v. Kleope, 529 F.2d 135 (9th Cir. 1976). As will be oL
discussed in more detail below, we think that the Aguilar
procgdures are sufficient for determining the existence of a
BFP.

2/ Constructive notice is anything that would cause a reasonable
person to inquire further.. However, if further inquiry is
made and no prior or adverse claim to the land is found, the
purchaser cannot be charged with constructive notice.

3/ These issues are further complicated at this time by several
Interior Board of Land Appeals (IBLA) decisions which hold
that the conveyance of land cut of federal ownership prevents
reinstatement and further consideration of Native allotment
claims. Kenai Native Association, Inc., 87 IBLA S8 (198S8);
and Peter Andrews, Sr. (On Reconsideration), 83 IBLA 344
(1984). These cecisions are, however, presently pending
further IBLA review in Heirs of William Lisbourne, IBLA 83-
873, and this opinion will be modified, if necessary, to
reflect any changes which may be required as a result of any
future decision in the Lisbourne case. . {/”
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II.
ANALYSIS
A,
The BFP Defense

A long line of cases establish that the United States
cannot recover title based on fraud or error in the original
conveyance where the land is now owned by & BFP. Utah v. United

States, 284 U.S. 534 (1931); United States v. Poland, 251 U.S.
221 (1919); United States v. Detroit Timber and Lumber Compan '
200 U.S. 321 (1905); United States v, Eaton Shale Company, 433
F.Supp. 1256 (D. Colo. 1977); United States v. Demmon, /2 F.Supp.

336 (D. Mont. 1947); and 73A CJS § 146, p. 610. This defense has
been applied to suits to recover title to Indian lands. United
States v, Debell, 227 F. 760 (8th Cir. 1915); Bisek v. Bellanger,
§ F.2d 994 (D. Minn. 1925); Nixon v. Johnson, 409 P.2d 405 (Idaho
1965); and 42 CJS Indians § €0, pp. /53-754. Also see, United

States v. Minnesota, 270 U.S. 181 (1925). A particularly good
statement of the BFP rule is:

Because Eaton has clearly established the fact that
it was a bona fide purchaser, the patent would be
unassailable even if it were originally acquired by
fraud (not the case here). Colorado Cocal Mining
Companv v. United States, 123 U.S. 307, 8 S.Ct.
131, 31 L.Ed. 182 (1887). No action by the govern-
ment lies against bona fide purchasers of a patent.
United States v. Kolenl, 226 P. 180 (8th Cir.
1915). The title of a bona fide purchaser of
patented lands is superior to the equitable title
of the government to avoid the patent and the
underlying title for fraud or mistake in its issu-
ance, United States v. Detroit, 200 U.S. 321, 26
S.Ct. 282, 50 L.Ed. 499 (1906).

United States v. Eaton Shale Company, supra, 1268.
B.

. Aguilar Procedures
The Aguilar stipulation provides useful and adequate

procedures for determining and dealing with BFPs. Paragraph 14,
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in fact, appears to require application of the stipulation to
third parties. That paragraph requires notice to third parties
once they are identified. 1In any event, the existence of a BFP
cannot be satisfactorily determined without providing adequate -
notice and evidence gathering procedures such as those
established by the Aguilar stipulation.4

Ty

Our view of how this should work is that the third party
purchaser would receive the same procedural rights given to the
State of Alaska. (Paragraph 14 of the Acuilar Stipulation).

This means that if it appears from BLM records that a third partcy

is potentially a BFP, the notice to the allotment applicant will
advise the applicant of that possibility and regquest evidence on
that issue as well as any other relevant issues. (Paragraph 3).

The third party would, of course, be sent a copy of that notice. N
Depending on the applicant's response, BIM would next: (1) give 7
notice to all concerned parties, including any third parties, é
that the allotment may be valid and allow 90 days for submission
of comments or evidence (paragraph 4); or (2) conduct an informal
hearing to gather more evidence from any affected party who
wishes to participate in the hearing (paragraph 6). The informal R
hearing would include all issues relating to the validity of the
Native allotment including a third party's status as a BFP. If
BIM ultimately found that there is a BFP, it would issue a deci-
sion rejecting the portion of the allotment. affected by the BFP's
claim and stating that no referral for litigation to cancel title
would be made. (Paragraph €6). This office can provide whatever
assistance is necessary to aid BLM in determining the existence
of a BFP. 1If, on the other hand, BLM finds the allotment is
valid and any third party is not a BFP, it will refer the case to
this office for settlement or formal referral to the Department -
of Justice for litigation to recover title. (Paragraphs 8 and 9). ‘

G

4/ Two additional, practical reasons for including the BFP
determination as part of the regular Acuilar proceedings are
thact in many cases the BFP claim will only impact part of the
allotment claim, and in other instances the BFP issue will
become moot by a finding that the whole allotment claim
should be rejected. 'g“”*
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III.
CONCLUSTON

In sum, it is our opinion that where it is determined
through application of the Aguilar procedures that there is a
BFP, no suit to annul the patent will be filed and the Native
allotment application must be rejected in whole or in part for
that reason. )

S Dennis J. HopEwel
Attachment: Aguilar Stipulation

cc: Director, Div. of Trust Services, BIA, JAO
Chief, Native Allotment Section, BLM, ASO (965)
Chief, Adjudication Unit, BLM, FDO (242)
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United States Department of the Interior

OFFICE OF THE SOLICITOR IN REFLY. REFER TO:
ALASKA REGION

701 C Street, Box 34

Anchorage, Alaska 99513 BLM.AK.0838
Your ref:
- 2561 (968)
May 1, 1987
MEMORANDUM 3
- L 1
! TO: State Director
! Bureau of Land Management -
Alaska State Office 'y
=
FROM: Deputy Regional Solicitor =
- Alaska Region -
g:;f SUBJECT: Criteria For Determining Bona Fide Purchasers
INTRODUCTION

You have requested a legal opinion clarifying and
further explaining the criteria for determining if a current owner -
of land claimed as a Native allotmentl-ls a bona fide purchaser
{hereinafter "BFP"). The guestlon arises in the context of apply-
ing the Aguilar procedures< for determining whether the United
States should seek to recover title to land described in a timely
filed Native allotment application which is not presently federal
land. 1In this regard, we have previously advised you .that the
existence of a BFP is a defense to a suit to recover title.3

1/ Act of May 17, 1906 (34 Stat. 197), as amended (42 Stat. 415
| and 70 Stat 954), and codified at 43 U.S.C. §5 270-1 to 270-3
o (1970), repealed, with a savings provision , by section 18 of the
Alaska Native Claims Settlement Act, 43 U.S.C. § 1617.

2/ These are the Stipulated Procedures for Implementation of
Order approved by the court to implement the decision in Aguilar
v. United States, 474 F.Supp. 840 (D. Alas. 1979).

3/ Memorandum, Deputy Regional Solicitor, Alaska Region to State
Director, BLM, Alaska State Office, dated January 27, 1986 and
attached as Addendum 1.

Gl - - o ey — B

N

-
A
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A BFP is generally defined as "one who buys realty in
good faith for valuable consideration and without knowledge o
(actual or implied) of outstanding claims in third parties."4 By '
its very definition, there are three main components of a BFP,
namely: 1) good faith:; 2) lack of constructive or actual know~
ledge; and 3) payment of valuable consideration. It is also -
implicit that there must be at least three parties before there '
can be a BFP. Good faith is seldom a significant element and is
self defining. The other two criteria concerning knowledge and
consideration, however, warrant further explanation. =

BACRGROUND

(f@

Before addressing specific criteria it may aid your S R
understanding to have some background on the genesis of the BFP
defense. It was originally a defense that developed in regards to
the transfer of such personal properties as merchantable goods and
commercial papers (stock, etc.).> The defense developed in large
part to not only protect good faith purchasers from unexpected
losses but to also encourage and facilitate the commercial trans-
fer of property.® 1In its most rudimentary form, the BFP defense !
protects a buyer who purchases property from someone whose title -
to that property is subject to attack and perhaps can be voided.
The classic example is: A acquires title to B's property by
fraud; as long as A holds title B can sue to set that title aside !
due to the fraud; but if C buys the property from A, B cannot -
recover the property from C if C bought it in good ﬁaithé without
knowledge of the fraud, and paid valuable consideration. In the
Aguilar context, the BFP defense arises when the Unitad States
unknowingly or erroneously conveys land validly claimed as a

4/ Powell, The Law of Real Property, Vol. 6A (1986), ¢ 904([2](c).

5/ See, Boyer, Survey of Property (3rd Ed.), 712-716; Browder,
Basic Property Law (3rd Ed.), 872-877.

jon
~

Powell, supra, n.4; Browder, supra, n.5.
7/ Boyer, supra, n.5S.

joo
~

1d.
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Native allotment to a patentee such as the State, a homesteader or
a Native corporation and the patentee transfers it to a third
party. Before a transfer, the United States can always bring suit
against the patentee to recover title. If the patentee has trans-
ferred the land, however, the possibility exists that the new
owner is a BFP who has a defense if the United States brings a
suit to recover title.

BFP CRITERIA

The issue of lack of knowledge (of the possible title
defect or claim by someone else) is the most difficult element to
establish in the BFP defense. "The absence of actual or imputed
knowledge is crucial to the preservation of the bona fide purcha-
ser shield cutting off the rights and equities of third parties.
Thus, a purchaser who has any form of notice is not a bona fide
purchaser entitled to protection . . . [footnotes omitted]."?
Accordingly, we have previously advised you that a subsequent
purchaser would be charged with constructive knowledge of anything
that would cause a reasonable person to inquire further,! e.g.
existence of or evidence of former improvements,ll and recorda-
tion.12 At one extreme, actual occupancy of the allotment would
always give rise to adequate notice to defeat a BFP defense since,
even if there was not actual knowledge, constructive knowledge
would exist because an examination of the land would have revealed
the occupancy. At the other extreme, where there is no visible
evidence of Native use, and no record of the claim which the
purchaser should have reviewed, there would be no apparent con-
structive notice and actual knowledge would have to be proved to
defeat the BFP defense.

9/ Powell, supra, n.4.

10/ Memorandum, supra, n.3.

11/ Uggted States v. Flynn and Orock, 88 I.D. 373; 53 IBLA 208
(1981).

12/ Powell, supra, n.4.
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The requirement of valuable consideration is also not a
hard and fast, clear cut rule. Consideration in general consists
of an act (such as payment of money), forbearance (such as a
waiver of rights or a claim), or a promise (to perform some act in
the future).l3 It is not all limited to the payment of money. To
be valuable consideration it does not have to be a fair market
value payment.l4 Valuable consideration must be _worth something,
but it can be of limited or even nominal value.l3 While even
inadequate consideration is generally considered valuable consid-
eration, when it comes to such equitable defenses as the BFP
defense, grossly inadequate consideration may be taken as corrob-
orative evidence that the new owner did have knowled%e of either a
defect in title or a third party claim to the land.l® an example
of this would be the gift or sale for a few dollars of valuable
property to a family member which is not sufficiently at arms P
length to establish a BFP defense.l? It is, however, always a 5 N
case specific factual question and in some instances intra family .~ |
transfers based solely on love and affection can qualify for the
BFP defense.l8 1In this regard, we have no difficulty in conclud- ~
ing that conveyances to municipalities and boroughs under Alaska's
municipal land entitlement laws, land exchanges between the paten~
tee and a third party, or sales for less than full fair market
value, constitute valuable consideration for purposes of the BFP
defense.

CONCLUSTON

Since the BFP defense, by the very nature of its
elements, is always a case specific factual matter, it is not
possible to list categories of parties who either are or are not

13/ Simpson, Contracts (2nd. Ed.), § 52, p. 80.

14/ 1d., § 54, pp. 86, 87.

15/ 1d.; Vol. 1, Williston on Contracts (3rd Ed.), § 115, .
Pp. 454-461.

16/ 1d.

17/ Davis v. Mullis, 296 F.Supp. 1345 (S.D. GA. 1969).

18/ Veol. 1, Corbin on Contracts, § 131, pp. 560-562.

{W‘«\
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BFPs. Original patentees, however, can never assert a BFP defense
because such a defense is inapplicable in litigation between the
party who conveyed the land and the party who took conveyance to
the land. Thus, the State of Alaska, homesteaders, Native Corp-
orations, mineral patentees, the University of Alaska, and all
other parties who derive their title directly from the United
States cannot be BFPs. Any party acquiring property from the
patentee is a potential BFP if the elements of that defense are
proved. Therefore, boroughs and municipalities, as well as pur-
chasers of either the whole fee interest or rights-of-way, can be
BFPs if they meet all the criteria of the BFP defense. No one is
categorically a BFP. Rather, any party who has acguired propert
from the original patentee is a potential BFP. A case specific
factual determination is always necessary to decide if a party
actually qualifies for the BFP defense.

Denniddf? Hopewell

Attachment: Addendum 1

ccs{w/attach.)
Allotment Coordinator, BIA
P.O. Box 100120
Anchorage, AK 99510-0120
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Aguilar Stipulations

Stipuiated Procedures for implementation of Order
docket No. A76-271 Civil U.S. District Court. Alaska Ordered February 9. 1983

The parties by and through their attorneys stipulate., subject to the Order of the
Court. to the following procedures to implement the Order of the Court dated
July 31, 1979, that the Department of the Interior adjudicate the substantive claims
of the plaintiffs to land patented to the State.

1. The Bureau of Land Management (BLM) will review each allotment application file
to determine whether there are any legal defects in the application. Legaily
defective applications which are incapable of being corrected will be rejected, and
rejection by the authorized BLM official shall be final for the Department.

Z. Where an applicant whose application is not rejected pursuant to paragraph 1 of
this stipulation is deceased, the Office of Hearings and Appeals will determine the
applicant's heirs before BLM proceeds.

3. Where the merits of the application turn on whether the applicant's use and
occupancy predate the commencement of the rights of the State, the BLM will examine
the file. The examination, and all further proceedings until a federal court action
to cancel the State's patent is initiated. shall be for investigatory purposes only
and shall not constitute an administrative agency adjudication of the rights of
third parties. If the application and contents of the file indicate that the
applicant's use and occupancy began after the rights of the State arose., the BLM
will inform the applicant by letter of the date of commencement of the State's
rights and that the application will be rejected unless the applicant files an
affidavit v_uthin ninety days alleging, with particularity, specific use prior to the
date on which the rights of the State arose.

4. If the application and contents in the file indicate that use and occupancy began
hefore the State's rights arose. or if an affidavit to that effect is received
pursuant to section 3 of this stipulation, the BLM will send a letter to the
applicant informing the applicant that based upon the file. it appears that the
ppiication may be found valid. The letter will invite any additional evidence such
¢S witness statements and photographs. which the applicant may wish to present to
bolster the claim. At the same time. the BLM will send a letter to the State
stating that it appears that the application may be found valid and inviting any
evidence or comments the State may have to dispute the claim of the applicant. Both
the State and the applicant will have ninety days to respond.

5. If, either because no comments or evidence are received questioning or disputing
._hg claim of ‘the applicant or, if on the basis of the case file and comments and
evidence received, the BLM concludes that the application is valid. the BLM will
find the application valid and refer the matter to the Solicitor's Office for
settlement or referral to the Department of justice.

6. If the BLM concludes that the applicant has failed to provide sufficient proof of
entxglement. the BLM will conduct a hearing. The applicant will be notified of the
hearing date and the reasons for the proposed rejection. The hearing will be
nformal with a designated BLM decision-maker as the presiding officer. The
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H-2561-1 - NATIVE ALLOTMENTS
Stipulations, Ethel Aguilar v. U.S.

presiding officer may ask questions. and the applicant and the State shgll ha_ve the
opportunity to present evidence and cross-examine witnesses. The hearing will be
taped. but not necessarily transcribed by BLM. Based on .evndence_ preset}ted at the
hearing or contained in the case file. the BLN prgsndmg of.fxcer u_nll make a
decision to reject or refer the claim to the Solicitor's Office, which decision

shall be final for the Department, provided that the hearing examiner may not rely ‘

on any matter not admitted in evidence at the hearing to reject an application.

7. The BLM shall have discretion to order a field report before a hearing, in order
to gather evidence or to more accurately determine the .lqcatmn. Al} parties
referenced in paragraph 13 of this Stipulation shall be notified of the field exam,
given the opportunity to be present. and provided a copy of the report.

8. The Solicitor's Office will attempt to settle the allotment claims referred to it
by BIM. by requesting a quitclaim of the land from the State.

9. If settiement is not possible the matter will be referred to the Depar tment of
Justice with a recommendation that suit to cancel patent be instituted. Nothing in
this stipulation or in the procedure which it establlshes_m any way affects the
descretion of the Attorney General of the United States ntp respect to any such
recoomendation. The parties referenced in paragraph 13 of this Stipulation shall be
notified of the referral.

10. If at any time the State wishes to quitclaim all of its interest in the land and
tenders a valid and appropriate deed. the United States shall accept th.e quitclaim
and issue an allotment to the applicant. and the acreage shall be credxt_ed to the
State entitlement under which the lands were originally conveyed. Provided, this
paragraph shall not apply to any application which would be determined invalid fo:
legal defects as described in paragraph 1.

11. If at any time the State is willing to convey a portion of the allotment, or the
entire allotment subject to reservations. in settlement of the applicant’'s claim and
tenders a valid and appropriate deed. the Solicitor's Office will forward the offer
to the applicant and coordinate the settlement. Counseling for the applicant will
be available from the BIA. Provided. this paragraph shall not apply to any
application which would be determined invalid for legal defects as described in
paragraph 1.

12. If after counseling. the applicant wishes to accept the settlement. a settlement
agreement will be drawn up and submitted to the Court for approval. Acreage
received by the applicant shail be credited to the State entitlement under which the
lands were originally conveyed.

13. Copies of all notices sent to the applicant will be sent to Alaska Legal
Services. applicant’'s private counsel. if any, the Bureau of Indian Affairs, and the
State.

14. If at any point the BLM becomes aware of the identity of a third party claiming
an interest in the land, whether independently or through purported conveyance by
the State. it shall afford the third party the same notice and procedural rights as
those afforded the State under this stipulation.
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Valuable for Mlnerals

N
{9

.

2561 (941)

UNITED STATES DEPARTMENT OF THE INTERIOR
- BUREAU OF LAND MANAGEMENT
Alaska State Office
701 C Street, Box 13
.Anchorage, Alaska 99513

NATIVE ALLOTMENTS : May 27 1981
Act of May 17, 1906

DECISION

Land Described in Native Allotment Applicarzions . _ 5
That Mav Be Valuable for Minerals

Section 905(a)(3) of the Alaska National Interest Lands Conserva=-

tion Act of December 2, 1980, provides that allotment applications will

P
{

not be legislatively approved if they describe land which the Secretary
determines may be valuable for minerals. The deadline for such deter-

minations is June 1, 198l.

Pursuant to the authority delegated to me, I hereby determine on
behalf of the Secretary that the fouowin! Native Allotxment applica-
tions descride land that may be valuable for minerals, excluding coal,

oil and gas.

The applicants have been or will be notified of this decision.

F=17154 F-17117
F-17144 F=17754
F=17146 F=-17141
Ce- - F-l'7 162 - F-17147

Pace 1




Valuable for Mig?:als

F=17165
F-17116
F=17133
F=-14352
F-14782
F-17013
F=17750
F-15013
F-18272
F-14382
F-18439
F-19006
F-18550
F«19057
F-18400
F-15986
F=14125
F-18917
AA-7118
AA-7192
AA-7259
AA-7282
AA~7293
AA=7305
AA=7455
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H-2561-1 — NATIVE ALLOTMENTS I
Federal Register Notice, June 4, 1981, Allotments that may be

P-17452
F-17143
F-17142
F~15032
F-15559
F-11935
F-15012
F-18013
F-18663
F-13989
F-18593
F-17048
F-17487
F-18219
F~17913
F-17595
F-18962
P-16514
AA-T129
AA-7218
AA=7276
AA-7291
AA=7298
AA=7446

AA-T479
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AA=7505 AA=7508
AA-7515 AA=7524
AA=7525 aa-7S38
AA=7547 AA-7556
AA-T612 A AA-7644 )
AA=7646 AA=7747
AA-7807 AA-7823
AA-7824 -AA=7920 }
AA=7936 F-530
F=560 F=S75
F=-1267 F=1640
F-2680 F-7569 ; _
F-11659 F-12049 .
F-12292 F-12554
F-12582 F=13054
F-13061 ' F-13188
F-13361  p-13363
F-13431 F-13432
F=13543 F-13549
F-13622 F-13696
F=13707 F=13755
F-13794 F-13849
F-14000 F-14022 ‘
F-14199 F=14346 S ~
- F-15760 - F-l15770 1
s m— Page 3 - - - —_—
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Valuable for Mineggls

F-15874
F-16210
F-16345
P-16362
F~16386
F-16426
F=16446
F-16512
F-16645
F-16927
F-16968
P-17025
F-17027
F-17636
F-17731
F-17748
F-17774.
F-17782
F-17790 .
F-17877
F-18133
F-18244
F-18262
F-18368

F-18399

F-15875
F-16248
F~16354
F-16365
F-16423
F-16427
F=-16511
F-16515
F-16926
F-16952
F-16969
F-17026
F=17635
F=17646
F~17739
F-17771
F~-17775
F-17783
F-17874
F-17878
F-18206
F-18245
F-18297
F~18398
F-18442

e o



Appendix 18, page 6 - . -

H-2561-1 — NATIVE ALLOTMENTS
Federal Register Notice, June 4, 1981, Allotments that may be
Valuable for Minerals

- ‘ A e
F-18500 ' F-18545
F-18572 F-18573
F-17244 | F-19368
F-17175 . F-17921
AA-7528 F-17108 . .
A-07584 A-057129
A-04897 _A-Q1746
A-02902 AA-5615
AA-5612 A-04612 B
A-04490 AA-05618 x
A-012430 A=012492
A-012491 A-012489 .
A-012820 AA-6565 :
A-02888

/8/ CURTIS V. McVEE

Curtis V. McVee
State Director
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USER GUIDE TO AAIMRS NATIVE ALLOTMENT ACTION CODE DICTIONARY

The dictionary is set up alphabeticlly as to the nomenclature. For cross reference, see the
attached numerical print-out for both 2561 and 7509 case types.

Critical Use of Parcels lavolved Status Code
We are coding by Parcel whenever individual Present category of atatus
parcels are affected by actlon. (See status code ligt attached)

Responsibility Definitions and/or Remarks
The office responsible for coding into the system. Expansion of nomenclature
(ADJ = Adjudication) and/or use of action code.

(DIST = District)

Status codes indicate Active; Active, no adjudication required; Inactive; Closed. These should
reflect the file's present category.

No new action codes are anticipated at this time, however, a need for a new aétion code could arige
and will be added as necesgary. If you care to check for an updated code list, key: ACN CASE
256100 or ACN CASE 007509 and press ENTER into a terminal for a current read out.

Parcel X is a fictitious parcel created to aid in the Patent Plan Process. It will only be used to
identify the newly reinstated or reopened part of a whole parcel for purposes of tracking its
progress. SITUATION: If acreage was reduced and surveyed or certificated, then the reinstated or
reopened portion needs a separate identification for tracking it in the AALMRS gystem. The X ¥ 2
parcel designation (assuming no more than 3 reinstatements/reopenings would be in the same case
file) is only used in the history portion of the case file abstract. The land description will not
carry the X Y 2 designation. If reinstated or reopened lands result in eventual certification,
parcel X Y or 2 will not be a part of the land description on the Certificate.

Aleuo11d1g 3apo) uUO1}dy
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First usage of parcel X will be by first action, i.e., field report or survey requested. This must

be followed by Remarkat
portion of allotment (or parcel

BRIEF EXAMPLE OF USAGE:

124
113
099
388
092
575

application received
certificate fssued

case closed - title traf
reinstated/reopened

appl notified of reinst
reingt/relocate notice

023
729
327
326
113
099

x K e x

“Parcel X for computer purposes only to deaignate reinstated/reopened
) not included in original Certificate (or survey)."

supplentl fld rpt rqstd
supplmatl £f1d rpt apprvd
survey requested

survey plat filed
certificate fssued

case cloged ~ title traf

A1euor}o1g apo) uorloy
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Critical Uge
Action 1f Parcels Status
Code  Nomenclature Involved Responsibility Code Definitions and/or Remarks
562 Acre Charge: Yes ADJ N/A Used to identify NA's approved prior to
14(h)é6 12/18/75 for acreage control on ANCSA
14(h) aselections. Updated for parcel
count {n 1986. DO NOT REMOVE.
563 Acre charge/part: Yes ADJ N/A " " " " " "
14(h)6
103 Additional Yes AD) 00 104 used, e.g., 60-day letter
Evidence asking for additional evidence;
Received 103 used to show.requested
evidence received. Also use
104 Additional Yes ADJ 00 when witness statements are
Evidence requested and received, or
Requested when a use and occupancy form is
. received.
114 Amended/Corrected Yes ADJ 00 Self explanatory. Note thisg
Application code is for applications
Recelved only, not for amended/corrected
descriptions (action codes 374 and 375).
37 Amended/Corrected Yes ADJ 00 Self explanatory. Note these
Description Received codes are for descriptions
only; not for amended/corrected
applications (action code 114),
375 Amended/Corrected Yes AD] 00 Self Explanatory. See code 374 above.
Description Requested
545 Amendment Requeat Yes ADJ ] Self Explanatory. See code 374 above.

Denied

¢ a8ed ‘g1 XTpuaddy




Critical Use

Definitions and/or Remurks

Should be used when IBLA or BIM
dismisses an appeal.

Use date applicant actually
deceased. Obtain date from death

An important action code. This
is used In conjunction with

388 - reinstated/reopened, so
vwe know how many applicants
have been notifled.

Use "remarks* to show serlal
number of the case cowmbined
(usually the junior case is
combined with the senior case).
Note appropriate remarks on both

_ abstracts concerned, e. g.,

A-063896 combined with A-051690,

and vice verga. Use status code 88

on junior (closed) case only.
Application/Use and Occupancy
form, Fanny Barr Clasg
applications also.

540 is to be used for all

lLeglslautive approvals only.

Action if Parcels Status
Code  Nomenclature Involved Responsibility Code
120 Appeal Flled . Yes ADJ 27 Self Explanatory
119 Appeal Digmigsed Yes ADJ 00
039 Applicant Deceased No ADJ 00
certificate.

092 Applicant Notiffied Yes ADJ 00

of Reinstatement
372 Application No ADJ 0o0/88

Combined
:
124 Application Yes Receiving 00

Recelved
540 Application in Yes Receiving 00

Litigation litigation.
665 Approved ANILCA Yes AbJ 00
i

AJeuo1}di(q 3po) Uo1}IY
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Action
Code

Nomenclature

Critical Use
if Parcels
Involved

Responsibility

Status
Code

666

098

100

142

141

099

146

165

Approved 1906 Act

Audited/Not
Locked

Yeas

Yes

Audited to date-locked No

BIA Report Requeated

BIA Report Recelved

Case Closed/
Title Transferred

Case Closed/
No Conveyance

Case flle sent
to IBLA

Yes

Yes

No

No

Yes

ADJ

ADJ

ADJ
AD2

ADJ

ADJ

AD]

Paralegal

00

00

00

3o

00
87

80

27

Definitions and/or Remarks

Approval under 1906 Act only (those

adjudicated for use and occupancy).

This action code is being used

to track the Patent Plan Process by
survey year - fe: 08/09/1900
indicates planned survey in

- calendar year 1989, "Uge in

conjunction with code 100 locking
file history.

Show Date audited - this locks the
history. ’

Self Explanatory. (See 653 -
conflict resolve req.)

Self Explanatory

Use 099 only for case closure;

for parcel closure, use 113
(certificate issue) or 718 (parcel

not_conveyed).

Use only when none of the lands in
the case file are conveyed. If
multi parcels, each parcel must
show 718 action cade (parcel not
coaveyed).

Self Explanatory (use with 120 -
appeal filed)

SININIOTIV JAILVN - 1-10S2-H
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Critical Use

Action if Parcels Status
Code  Nomenclature Involved Reaponsibility Code Definitions and/or Remarks
113 Certificate Yes ADJ 00 Self explanatory. Use of a
Issued (87, only If parcel letter will
entire case automatically indicate a
is certificated) "split” certiffcate
situation.
37 Closed-New Serial No ADJ a0 flelps to trigger information on
multiple filings, for example,
Statutory Life/Non-Receipt of
Mineral Waiver. Use “remarks” to
cross reference all filings by the
same applicant.
696 Consent Adj/1lmtd Yes ADJ 00 Congent to adjudicate/limited
waiver waiver form must be submitted and
signed before Fauny Barr class file
can be processed. .
653 Conflict Resolve Yes ADJ 23 Conflict resolution letter to
Requested applicant and BIA.
178 Contest Complaint Yes ADJ 20 This 1is an important code
Answered to use in conjunction with
" code 180, contest complaint
filed/government and 181, contest
complaint filed/private.
179 Contest Complaint Yes ADJ 00 This code to be used after case
Digmissed has been to ALJ or if private

——,

contest does not meet regulatory
requirements, ag applicable.

st mww»i S ey Sty MW
{ 3 H H i : i i

et
{ H

o
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Critical Uge

Action if Parcels Status
Code Nomenclature Involved Responsibility Code Definitions and/or Remarks
180 Contest Complaint Yes AD) 20 All of these contest codes
Filed/Government are important. They are to be
entered into the computer as the
actions occur.
181 Contest Complaint Yes ADJ 20 " " " " » "
Filed/Private
161 Contest Sent/ Yes AD) 20 " . " " " v
Administrative lLaw
Judge
361 Decision Affirmed Yes ADJ 00 This code, along with 369, 365 and
188 (below), is used to code the
results of I1BLA/AL) decigsions. The
nomenclature does not always apply
directly to NA decisfons} choose
the one that is most representative.
369 Decislon Modified Yes AD) 00 This can also be used when BIM
modifies a decision (See 361,
Decision Affirmed).
365 Decision Remanded Yes ADJ 00 See 361, Decision Affirmed (above)
for further action
188 Decislon Vacated Yes AbJ 00 This can also be used when BLM

vacates a decision. See 361,
Decision Affirmed (above).

AJeuo13101( apo) uoi}oy
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Critical Use

Action 1f Parcels Status
Code  Nomenclature Involved Responsibility Code Definitions and/or Remarks
576 Decigion - Contest/ Yes AD) 00 1906 Approval letter, allowing
Appeal 90/day 60-day time frame for a private
contest and a 30-day appeal period -
commencing at end of 60-day conteat
period.
025 Determined Mineral Yes DIST 00 025 and 026 are self ==
in Character explanatory; 025 ghould - g
eventually be accompanied 0o
026 pPetermined Non- Yes DIST 00 by 125, rejected. These :’T
: Mineral in Character codes refer to minerals other than g~
coal, oil and gas. Any reference !
to mineral in character reports as gz
to sand and gravel are of no ) .?.;
significance since ANILCA, ol
2=
042 Exclusion Survey Yes ADJ 03 Normally, surveys are requested -~
Requested only after approval. However, to ol
meet area survey needs, exclusion 5
surveys are requested. ,2
555 Fanny Barr Clags No ADJ 03 Must be filed before 11/22/82 7
Petition or not eligible for class
membership.
578 Fanny Barr No AD) 03 Use when published. Date for
Publication final date of protest to be entered
into "remarks".
003 Fleld Examination Yes DIST 00 Date field exam completed in the
Completed field.
Q
{WMM%‘} fm“'x
H H d
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Action
Code

009

210

222
223
389
656

654

655

Nomenclature

Critical Usge

Field Report
Approved

Field Report
Requested

Hearing Held
Hearing Ordered
Hearing Requested

Lands Conveyed - TA'd
Title Recovery
Required

Lands Conveyed ~ IC'd
Title Recovery
Required

Lands Conveyed -
Patented

Title Recovery
Required

if Parcels Status
Involved Responsibility Code
Yes DIST 00
Yea ADJ 24/25%
Yes ADJ 00
Yes AD] 20
Yes AD) 00
‘Yes ADJ 38
Yes AD} k1]
Yes ADJ) 38

Approved by delegated authority.
Do not use for supplemented field
veports - that code is 729 - suppl.
fld rpt apprvd.

Self explanatory
ASee status code listing

Self Explanatory
Self Explanatory
Self Explanatory

Applies only to lands which

have been TA'd to the State. Use
the date of the TA. Identifies
potential title recovery.

Applies only to landa which

have been IC'd to Village or
Regional Corporations. Use the
date of IC. Identifies potential
title recovery. .

Applies only to patented lands.
These are Agullar types and are
adjudicated per court impased
stipulations. Use the date of the
patent. Identifies potential title
recovery, :

Definitions and/or Remarks

AJeuo13}d1(Q 8po) UOTIIY
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Critical Use

Action if Parcels Status
Code  Nomenclature Involved Responsibility Code Dafinitions and/or Remarks

010 Mineral Exam Yes ADJ 24 /25% Rafers only to minerals (other than

Requested coal, oil, gas, sand and gravel
mineral-in-character exuminations.
*See status code listing.

o4 Mineral Report Yes DIST 00 Approval of above report(s).
Approved

253 Mineral Reservation Yes ADJ 00 Only used when leasable
Decision Issued minerals (coal, oil, gas)

reservation decisjons are gent to
the applicant.

5&2 Mineral Report Yes AD] 00 To be used anytime a
Requested leasable or locsatable mineral

classification report is requested
from the District, U.5.G.8, stc.

050 Mineral Report Yes ADJ 00 To be used, as appropriate, on
Received W/Value any mineral classification report
(leasable) for leasable minerals.

091 Mineral Report Yes ADJ 00 To be used, as appropriate,
Received H-0/Val on any mineral classification report
(1easable) for leasable minerals.

089 Mineral Report Yes ADJ 00 To be used, as appropriate,
Received W-0/Val - on any mineral classification report
(locatable) for locatable minerals.

088 Mineral Report Yes ADJ 0o To be used, as appropriate, on
Received W/Value any mineral classification report
(locatable) for locatable minerals.

10
PN

01 98ed ‘61 x1puaddy
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Definitions and/or Remarks

Prior to the early 1960's an
actual form requesting mineral
wajver was sent to the applicants
upon receipt of evidence that
laasable minerals were present.
These forms had to be signed,
witnessed and returned to BIM
within 30 days. If they were not
received, the case was closed.
Codes 321 and 177 share status

See explanation at beginning of

Use whenever a single parcel is
properly rejected (125) or
relinquished (311) to show closure
date for that parcel,

When filed as a result of

Sec. 905(a)(5) of ANILCA, it
activates adjudication under
1906 Act. Verify all 3 codes.

To be used in all title

recovery situations. Use date of
recordation. This gives us
authority to reconvey to applcnt.

Critical Uge
Action {f Parcels Statue
Code _ Nomenclature Involved Responeibility Code
177 Non-Receipt of Yes AD) 90
Mineral Walver
code 90.
XXx PARCEL X X ADJ 00
dictionary.
718 Parcel not conveyed Yes ADJ) 00
298 Protest Digmissed Yes ADJ 00
299 Protest Filed Yes ADJ 00
266 Protest Withdrawn Yes AD) 00 (298-299 & 266)
151 Quitclaim Deed Yes ADJ 00
Received
283 Reinstatement Yes ADJ 03

Petition denied

Self Explanatory

11
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\ Action
: Code

284

575

is8

125

126

734

A7
Y

Critical Uge

Definitions and/or Remarks

if Parcels Status

Nomenclature Involved Responsibility Code

Reinstatement Yes ADJ 03

Petition filed

Reinatate/Relocate Yes ADJ 03

60-day

Reinstated/Reopened Yes ADJ 00

Rejected Yes ADJ 82 *Use only
when entire
file 1s
rejected

Rejected in Part Yes ADJ 00

Rejection Action Yes ADJ 03

Pending

.ud‘to

Self Explanatory

If a parcel is reinstated or
relocated, use to notify all
interested parties of record.
Allows 60 days to protest per

Sec. 905(a)(5) of ANILCA. Note:
For a time, policy allowed a 90-day
protest period.

Self Explanatory (if 146 - case
closed ~ no conveyance was used,
remove 146 from history when case
or parcel is reinstated)

Use this code for all

decisiona rejecting a

Native allotment parcel and/or
entire application. When decision
is final use codes 718 or 146.

Should not be used unleszs it is

only part of a parcel that is being

rejected.

Disqualification used for patent
plan proceas tracking during

8ince survey will not be
requested, this code will keep the
serial number from showing up until
proper rejection can take place.

12
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Action
Codea Nomenclature

kIR Relinquishment
Filed

32 Relingquishment Filed
in Part

535 Review Complete
Mini-3

321 Statutory Life
Expired

729 Supplemental Field
Report Approved

024 Supplemental Field
Report Completed

7
€ )
Critical Use
1f Parcels Status
Involved Responaibility Code
Yes ADJ} 00
Yes ADJ 00
Yes ADJ 00
Yes ADJ 90
Yea DIST 00
Yes DIST 00

Definitions and/or Remarks

Secretary of Interior memo

dated 7/12/77 required that all
relinquishments would be accepted
only 1f authorized by BIA. The
memo of understanding (MOU) between
BLM & BIA (dtd 2/79) confirms

this. Prior to the 7/77 date we
roview on a case-by-case basis.

Should only be used if it

is a relinguishment of a portion of
a parcel or application which only
has one parcel. (Code 311 rule
applies here too.)

Used to track how many
cases/parcels vwere reviewed during
Mini-3 project. Will be eliminated
from history when audit completed
on all files.

Used per 1956 amendment to

1906 Act when BIA certification of
use and occupancy not timely
filed. Bee Code 177, Non-Receipt
of Mineral Waiver, which shares
Status Code 90.

Date suppl field exam is signed
(.QQ 009)0

Self Explanatory

13
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Critical Use

Action if Parcels Status
Code _ Nomenclature Involved Reapongibility Code Definitions and/or Remarks
023 Supplemental Field Yes ADJ 24/25% Should only be used where a
Report Requested field report has already been
sccomplished and it has to be
supplemanted follow with 024 & 729.
aSes status code listing.
108 Survey Conformance Yes AD] 07 Enter when applicant is notified
. Issued that survey plat has been filed.
107 Survey Conformance Yes ADJ 07 Eater 1f conformance received -
Recelved becomes conformed automatically
after 30 days (or per specific
document- timeframe requirement).
326 Survey Plat Filed Yes TLLS 00 Proceed to 108 gurvey conformance
document. Use date shown on plat
as officlally filed date.
327 Survey Requested Yea ADJ 00/21 Should not be confused with code
042-exclusion survey requested.
Use Status Code 21 only when survey
has been requested on sll parcels.
When all of the parcels have had
survey requested and one or more
parcel requires title recovery, use
status code 38.
572 Survey Request Yes CAD 00 Returns the request to adjudication
Returned to Adj. for correction.
5717 Survey Request Yes ADJ oo/21 Resubmitted to Cadastral Survey

Regubmitted

Office.

14
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™, P
Critical Use
Action if Parcels Status
Code _Nomenclature Involved Responsibility Code
494 Title Accepted by U.8. Yes ADJ (1))
657 Title Recovery Yes ADJ 38
NOTE:

Action codes 043 thru 063 are used strictly by Cadastral Burvey ltlff.

in Native sllotment ABSTRACT history.

Definitions and/or Remarks

Enter when QCD is acceptable with
all legal and factusl problems
cleared, and the Inspection and
Possession Certificate fa completed.

Enter when adjudicative process
commenced. (Use date of 90-day
letter or date Agreement on Sucrvey
of Inholding is sent.)

They show survey progress information

15
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ALLOWABLE ACTIONS FOR

254100

ALASKEA NATIVE ALLOTMENTS

Pttt 7 -F- Y- F 3 1 - f 3 2ot anannnn-znzuuz:===::===n:anz.-uaannnanzusa::::—'=-========a=:auaz=u.:= EERESNSEES RESRREIT

003
00%
010
014
023
024
025
026
039
042
043
044
04S
046
047
048
049
050
051
052

033
054
055
036
057
053
059
0460
0&1
062
043
049
070
088
089
090
091
092

FIELD EXAM COMPLETED
FIELD REPORT AFFROVED
MINERAL EXAM REQUESTED
MINERAL EXAM RPT APFRVED
SUPPLMNTL FLD RFT RQSTD
SUPPLMNTL FLD RFT CMPLTD
DET MIN IN CHARACTER

DET NON-MIN IN CHARACTER
APFLICANT DECEASED
EXCLUSION SURVEY REQSTO
SPECIAL INSTR. AFPROVED
1ST AMENDED SFECIAL INST
ZNDI AMENDED SFECIAL INST
1ST SUPPL SFPECIAL INSTR
2ZND SUPPL SPECIAL INSTR
3RD SUFPL SFECIAL INSTR
4TH SUPPL SPECIAL INSTR
STH SUPPL SPECIAL INSTR
ASSIGNED TO SURVEYOR
FI1ELD SURVEY COMMENCED

FIELD SURVEY COMPLETED
DRAFT NOTES WRITTEN
RETURNED TO FIELD
CRITICAL REVIEW MALE
FINAL NOTES TYPED

PLAT DRAFTED

FINAL REVIEW MADE
DELIVERED FOR ACCEPTANCE
MOOIFICATION REGQUIRED
PLATS/NOTES ACCPT DIV CH
PLATS RCVDF FROM MICRFILM
AGRMT SVYD INHLDNG RGSTD
AGRMT SVYD INHLIDNG RCVD
MIN RFT RCVD W/VAL LOC
MIN RPT RCVD W-G/VAL LOC
MIN RPT RCVD W/VAL LESE
MIN RPT RCVD 4W-0/VAL L3E
AFPL NOTIFIED OF REINST

O
(a7
Y e
Oy9
100
103
104
103
113
114
119
120
122
124
125
126
141
142
146
191
155
161
145
186
149
177
173
179
180
181
183
203
210
222
223
233
264
283

ALDITED FOR CONVERZSION
NOTICE FINAL DATE AMD
AUDITED NOT LOCKED

CASE CLOSED - TITLE TREF
AUDITED TO DATE LOCKED
ADDTNL EVIDENCE RECEIVED
ADDTNL EVIDENCE REGUIRED
SRVY CONFORMANCE NOTICE
CERTIFICATE ISSUED
AMENLDED/CRRCTD APLN RICVD
APPEAL DISMISSED

AFFEAL FILED

EXTENSION REQUEST FILED
APPLICATION RECEIVED
REJECTED

REJECTED IN PART

BIA REPORT RECEIVED

BIA REFPORT REQUESTED
CASE CLOSED-NO CONVEYNCE
GUIT CLAIM DEED RECEIVED
RECONSIDRTN REQST DENIED
CONTEST SENT ADM LAW JDG

CASEFILE SENT TO IBLA .
CASEFILE SENT TD REG SoL
CASEFILE RET FR IBLA
NON-RECEIPT MIN WAIVER
CONTEST COMPLNT ANSWERED
CONTEST COMPLNT DISMSSD
CONTEST FILED-GOVT
CONTEST FILED - PRIVATE
DECISION VACATED
EXTENSION APPROVED
FIELD REPORT REQUESTELD
HEARING HELD

HEARING CRDERED

MINERAL. RES DEC ISSUED
PROTEST WITHDRAWN

REINST PET DENIED

£

264

‘294

296
298
299
311
312
317
321
326
327
342
3561
3463
365
346
369
370

- 371

372

. 374

373
388
389
444
487
488
491
492
494
540
545
555
562
563
572
575
576
577

REINST FET FILED
NAVIGABILITY REPORT RasT
NAVIGABILITY REFORT RCVD
PROTEST DISMISSED

FROTEST FILED

REL INQUISHMENT FILED
RELNQSHMNT IN PART FILED
REG SOL OPINICON RGSTD
STATUTORY LIFE EXPIRED
SURVEY APFRV PLAT FILED
SURVEY REQUESTED
MINERAL REFPORT RasTD
DECISION AFFIRMED

DEC AFFRMD A3 MODIFIED
DEC REMAND FURTHER ACTN
DEC REVERSED & REMANDED
DECISION MORIFIED
DECISION VACATED IN PART
CLOSED-NEW SERIAL # ISSD
AFPPLICATION COMBINED
AMENDED/CRRCTD DESC RCVD
AMENDED/CRRCTD DESC RGST
REINSTATED/RECPENED
HEARING REGUESTED

RECONSIDERATION RGSTH
REMAND REGUESTED
EXTENSION DENIED
LITIGATION COMPLETED
REG SOL OPINION RCVD
TITLE ACCEPTED BY U.S.
AFPL IN LITIGATION
AMENDMENT REQUEST DENIED
F BARR CLASS FETITICON
ACRE CHARGES 14 (H) &
ACRE CHARGE/PART:14 (H)&
SRVY REQ RETURNED TO ADJ
REINST/RELOCATE .NOTICE
DEC-CONTEST/AFPEAL 90/DAY
SRVY RQST RESUBMITTED

1
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AlLAZEA NATIVE ALLODITMENTSE

ALLOWABLE ACTIONS FOR 256100

573 FANNY BARR FUBLICATION
453 COUNFLICT RESOLVE REQST
¢54 LND CONV/IC-TLT RCVY REnQ
455 LNDY CONV/FA-TLT RCVY REQ
656 LND CONV/TA-TLT RCVY REQ

457 TITLE RECOVERY COMMENCED
&465 AFPROVED ANILCA

&&& APPROVED 1906 ACT

696 CONSENT ADJ/LMTD WAIVER
718 FARCEL NOT CONVEYED

727 SUPFLLMNTL FLD RPT APPRVD
734 REJECTION ACTION PENDING
7346 RECONSIDERATION GRANTED
737 ORDER 1SSUED

738 AL.Y DEC/ORDER APPEALED
739 ALJ - 1SSUED ORDER

740 AL ~ ISSUED DEC

ALLOWABLE ACTIONS FOR

Q02 FIELD EXAM COMFLETED
007 FIELD REPORT AFPROVED
010 MINERAL EXAM REQUESTED
014 MINERAL EXAM RPT APFRVED
023 SUPPLMNTL FLD RFT RASTD
024 SUFFLMNTL FLD RPT CMPLTD
023 DET MIN IN CHARACTER
026 DET NON-MIN IN CHARACTER
029 AFPLICANT DECEASED

042 EXCLUSION SURVEY REGSTD
043 SPECIAL INSTR. AFPROVED
044 1ST AMENDED SPECIAL INST
0435 ZND AMENDED SPECIAL INST
044 1ST SUPFL SPECIAL INSTR
47 ZND SUPFL SPECIAL INSTR
048 ZRD SUFFL SPECIAL INSTR
049 4TH SUFFL SPECIAL INSTR
050 STH SUFFIL. SPECIAL INSTKR
051 AZSIGNED TO SURVEYOR

052 FIELD SURVEY COMMENCED
052 FIELD SURVEY COMPLETED
054 DRAFT NOTES WRITTEN

055 RETURNED TO FIELD

054 CRITICAL REVIEW MADE

057 FINAL NOTES TYPED

053 FLAT DRAFTED

059 FINAL REVIEW MADE

040 DELIVERED FOR ACCEPTANCE
041 MODIFICATION REQUIRED
042 FLATS/NOTES ACCPT DIV CH
042 FLATS RCVD FROM MICRFILM
033 MIN RPT RCVD W/VAL L
087 MIN RFT RCVD W-0/VAL Lo
70 MIN RFT RCVD W/VAL L%E
071 MIN RFPT RCVD W-O/VAL LSE
095 AUDITED FOR CONVERSIGON
094 NOTICE FINAL DATE AMD
0% AUNTTED NOT LOCKED

102 ADDTNL EVIDENCE RECEIVED
104 ADNITNL. EVINFNCGE REOITRED

DO750

:======ﬂ===F"‘"!‘I===================::========:==========-====’-ﬂ

AK NATIVE ALLOT LITIGATN

102
114
124
141
142
1446
165
210
288
294
296
298

‘299

311
312
3z6
342
372
374
375
858
572
575
577
578
653
¢54
&55
&54
&9¢
729
724

SRVY CONFORMANCE NOTICE
AMENDED/CRRCTD AFLN RCVD
APPLICATION RECEIVED

BIA REPORT RECEIVED

BIA REPORT REQUESTED
CASE CLOSED-NO CONVEYNCE
CASEFILE SENT 10 IBLA
FIELD REPORY REQLESTED
PROTEST WITHORAWN
NAVIGABILITY REPORT RGST
NAVIGABILITY REPORT RCVD
PROTEST DISMISSED
PROTEST FILED
RELINQUISHMENT FILED
RELNGQSHMNT IN PART FILED
SURVEY APFRV PLAT FILED
MINERAL REPORT RGSTD
AFPLICATION COMBINED
AMENDED/CRRCTD DESC RCVD
AMENDED/CRRCTD DESC RGST

F BARR CLASS PETITION
SRVY REG RETURNED 1O AL
REINST/RELOCATE NOTICE
SRVY RGST RESUBMITTED
FANNY BARR PUBLICATION
CONFLICT RESOLVE REGST
LND CONV/IC-TLT RCVY REQ
LND CONV/PA-TLT RCVY REG
LND CONV/TA-TLT RCVY REQ
CONSENT ADJ/LMTD WAIVER
SUFPLMNTL. FLD RPT AFPRVI
REJECTION ACTION FENDING
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ACTIVE S8TATUS CODES

CODE DESCRIPTION

00 Active

03 Awaiting Adjudication
07 Avaits Patent lssuance

ACTIVE, NO ADJUDICATION REQUIRED

CODE
20
21
22
23
24%
254

DESCRIPTION
Active, No Adj Reqd
Avaiting Survey
Needs Additional Survey
Conflict Resolution
District Action / ANC
District Action / FBX
Avaits Applicant Action
Awaiting Appeal Outcome
Other Agency Action
Awaits Title Recovery

STATUS CODES GENERALLY USED
FOR NATIVE ALLOTMENTS

INACTIVE/CLOSED STATUS CODES

DESCRIPTION
S0 Inactive

DESCRIPTION

Clased

82 Rejected

84 Relinquighed
87 Coaveyed

88 Combined
89 Serialized in Error
90 Stat Life/Mineral Waiver

*Does not reflect new
organizational boundaries.
when any district action is
required.
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Appendix 20, page 1
(III J.)
H-2561-1 — NATIVE ALLOTMENTS
IM AK 77-76, Field Examination of Cultural Resources by Realty Personnel

United States Department of the Intenor:z 2 (933)

BUREAU OF LAND MANAGEMENT - L ~,-:-.,,,7
Stace Office . ,'::: s Lt
535 Cordova Scocet < RuiG: e:.

-

Anchorage, Alaska 99501 F il

March 25, 1977

Instruction Memorandum No, AK-77-76
. Expires 12/31/77 - - 3

To: 's
From: SO
Sibject: TField Evacmination of Cultural Ruoutcu by Rul:y ‘Perscnnel

- et e e e . comes. saw s . e e duma s oW

In recent monczhs soss confusion has zrisen ovar cultural resources as
thase resources relats to £iald examiraticns and izventory veporting.
The underlyiag coccer=s can ba framed arcund two quastions: 1) how ars
cultural values ideatified in the f£ield, azd (I) once cultural sices ate *
located in tha f£iald, whac are che procedures for appropriste recozdasion’
““and disposi:ian of tie daca? Tha Zitst question will ba deferzed uncil
“May 1977, at which tize 2 awareness session for field examiners will-
ptov:l.dc covc:a;c of idencificaczion of cultural resources. The present
‘memo will address the second concern. .

‘In all field examinsztions by realty pc—:onncl. when palecn:olag-cal. .
‘prehistoric, historic, or contemporary cultural valies are encouncared,
€7 an Aatiquitics Sita"Izventory Zporm (6220-2) shall Se prepared.  These |
" foras should be available £Io8 the area m=anagers of discrict azchae= |
olngis:s. +Since, in =ost cases, the scaff aschaeclogist or hiscoriasn
will not be recurming to cultural resource sizas identified in the flald

examinations, it is izperative that the 6230-2 Zorms be accurace and
comprehensive. TFusuze inventory and cesearch will rely heavily on chese
data. It is =ost i=portant that the aligquot designazions and zarracives
of site locacions be amplified by skecch =aps and photagrapns (L% appro=-
priate), and zhaz aay sigznificanc featuves of the sits (for exarple,
hearths, arrovheaad caches, log construction, etc.) ba drawn. If ac all
possible, the Geograznic Coordinate System (latitude/longitude) sheuld
be provided to facilitace transfer of data to the Alaska Herizage
Resource Survey (AHRS) automated £iles. The enclosad 6220-2 Zorm
exemplifics che decail thar would be desirable.

.
T mp S . .

The tesource area should retain for its case £ilcs a copy c. the comnleud -~
6230-2 fora, and forward the original to the appropriace discrict offize.”

« The distries office wiil'k xecp the oris sinal and_submit two copics of the ..
6230-" form to the State Office, which will zotain a cupy for its tesords "~
-aud 3end a3 copy to the Alaska Division of Parks. ==

-



Appendix 20, page 2

IM AK 77-76, Field Examination of Cultural Resources by Realty Personnel

H-2561-1 - NATIVE ALLOTMENTS

e
f *\\

2

It is our policy to support the Alaska Division of Parks Heritage

* Resource Surveys the principal stacewide iavencory f£ile for cultural

resources. Survey szaff from that office will transfer necessary 6’30-2?
data to their autcmaced files, assign a survey key nusber to each site,”
and return the for= to tha State 0ffice. Accordiagly, the Stats Office
will transait assigned sice nusbers to the district office. Each cize
additional daca on a particular site beccme available, che 6230-2 should
be updated and the daca cransmission procedure described abeve should be
followed.

”

-

*"Each discrict should escablish 3 master map of sites within fts juris-

“diction. Any sitas Zor which a 6230~2 form is praparzed should be plotted~
on a 1:63,360 U.S.G.S. quadrangle zap. Sites disccvered ia arsas wnere
only 1:250,000 scale :aps are available should be designacted on scacus

_Lh_-:-s-'—- Yeak A-?«c.{u.c. G’MW E“,mw—fb-

Periodically, the Alaska Division of Paris provides us with updated
printoucs of all AHRS entrties. The Branch of Automptic Daca Processing
routinely obtains a copy of the survey tape =aster file each tize the
survey is uypdated. This informacion is in the BLM computar, and plot=
outs of any desired scale are available for the 3uzsau's izterzal use

(/ é,‘ /// '.'///

S

: (L
Enclosurs

Discribution

Director (412) 2 cys

D-DSC (D-S31) 3 cys

Div. of Technical Services (941)
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H-2561-1 - NATIVE ALLOTMENTS

P ' IM AK. 77—76 Field Examination of Cultural Resources by Realty Personnel
Feem b UNTTED STATES 4
uo ]m) . ¢

DEPARTUENT OF TIE [NTERIGR
~ _ BUREAU OF LAND SNANAGEMENT

ANTIQUITIES SITE INVENTCRY

(33 Archeoionical ™7 Paleontolnmical [ Uinteric:

1. Sile nuxber 2. Type of zite

State Couaty

T Ak —

District

!
AQUIT p'+ +sgave
4. Map reference i v

kabau’u SL{Au,"s C.‘3

(b N‘ﬂ-‘“\ o'!' +I\l VI//A 3 O‘T Sz{Ak)lL On AN
(St oﬁ/m’.‘u/ md/:s)

ON NA-MJ bot‘y o-rcua."f:.,z |

Sectiona - Towaship

S 4%

Rasge

Meridian

é &J‘ KR/

6. Land ownership staws

MaLroe /4/@.,”:4,/

7. Other site designations

P L

8. Cultunal aililiation; Ceologic Age and/or (on=ation: dates oi use

G = 120b (Boiy Btled) o of. b id it Lowemrsl, o /m

10. Atea of accupation

Jite descriptioh, position, susrounding terrain, sod importance

3 . Aoost PH’; ouvlX f,(acu,u é)/ .Ulfz.'/di //o,u

/Q/ (2t /2
‘/ (¢ z/em' foe

-4 chestco JﬁAUL S‘/.Vlz.':. (wocc[:fu cA-s.k’:vé)

-/ ACR-

12. Photo aumbers

11. Prexent cundition

VIRY QutR froce « é}’ v

FRAVES auxl tr/d:tiv:cml_ dar
Az wr bty e tocdtat

~-13. lafoimants and seferences

Eas'}z BallA
,qwné Ak 95?-?6

MR B bl

L aa
14. Recowded by

/ (4 B.!o«.) &)L//

“eor0 -3¢
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H-2561-1 -~ NATIVE ALLOTMENTS )
IM AK 77-76, Field Examination of Cultural Resources by Réalty Personnel

1S  Sketch and/or temarks

EVALUATION

16. Dacs site have recreation vajus? o "
compiotod? E - E‘.?‘( : 23 C: Yes ‘Io If **yes,’” has the Recreation laventory Form 61103 Seen

17- Does site have suilicieat value to ] ) i . ‘
Justiiy prese ] ‘a's of f ‘ N 1 ”
“ ‘) | " ‘ us " preservalion and.'or de !cpﬂm!’ i Yes -] i .m. spec-

‘8. Rc.\'icwed by (Signeiver of Drsssrrs Sdunager) . Date

Fr@ ey ".’l
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H-2561-1 - NATIVE ALLOTMENTS
IM AK 77-76, Field Examination of Cultural Resources by Realty Personnel
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IM AK 77-76, Field Examination

H-2561-1 - NATIVE ALLOTMENTS

of Cultural Resources by Realty Personnel égm&
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. H-2561-1 - NATIVE ALLOTMENTS
IM AK 77-76, Field Examination of Cultural Resources by Rﬁalﬁy Personnel
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Appendix 21, page 1
PP (v.C.11.)

S
. H-2561-1 - NATIVE ALLOTMENT
E R Secretarial Order 2665 and Amendment 2

M /7732
L . oot
-V AN o

- “«'n“m CEBLAP LLs Wherent,

- . . Ofse of the Seavmy ot 2 i roaca
" ) [orae } To34s ahall extend £0 fest om ench &0
! RrentoapWay Fou ITEXWATS TS ALLEEA of iha emtar Uns thereet.

ordar 33 c‘?ume: o3 ! hiShTay pursoces cavertsg thy lands ce
“mmm"::u s a2 CA Sracnd ia ths troush roads mestiszed
maiacaioed URCET e furisdiction of " i scetian 3 of (53 erder was mada by
: prd SecrstaZy .of t3s latanar and (2) Prbils Land Graer K, £01 of Ausnss 10,
s T e Lor 129 3543, a2 amenasd by Pudlls taca Oresr
' . of Faitieol-way OF E1ihv Neo. 1. 1ney  Trae erver
) . mmcmmm:ﬁ:* h “&.mm“m’
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United States Deparument of the Interidr

IR
OFFICE OF THE SOLICITOR ) . ey aeren
ANCHORAGE REGION
510 L Strevt. Suite 108 w“
Anchorage, Alasks 995N . -

- .

1,: R D

J .
* o " . : ,, . .-,
May 21, 1980

Sy

4oy
Ay,

MEMORANDUM
. To: Acting Area Dirsccor
Bureau of Iadian Affairs
Juneau
From: David S. Case
Attorney/Advisor

Subject: Rights of Way on Allotments --
R.S. 2477 and Other Access Questions

I. INTRODUCTION

. A. Your Requests

i Over the last twelve months you ii.ve directed chree
opinion requests to this office regarding access te zad

_ across Jative allotments. Your Zirst raquest (dazed May 22,

§ 1979) asked about the effact of ilative occupanecy on it 1/

i establishment of section line road easements uvadexr .3, 2477.=

e s

Your second request (dated July 6, 1979) was £for zemeral
guidance about the method for assuring access 2o landlockad
dative allotments you had advertised for sale. Yau aisc
asked if you have to disclose any access problems in your
sale advertisement. With respect to R.S. 2477 ezsements,
you asked whecher a section line easement for public access

would suffice for private access to an otherwise landiocked

L/

The request was entitled "Effect of Statutory Resarva-

; tions on wative Allotments' and was answered in a memorandum
! by Dennis Hopewell of this office, dated September &, 1979.
. The section line easement question was specifically excluded
from that response pending this reply.
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allocment. VYour f£inal request (dated April &4, 1980) reduced
to its essencials, asked whecher the Indian righz o way =
laws and regulacions apply when the right of way cx or
through a certified allotment coincides with a surveyed
section line easement arguaply granted under R.S. 2477.

B. R.S. 2477 in 3rief

R.S. 2477 is an 1866 Act “granting” highway righes of )
way over public lands in the following decepctively simple
cerms:

The right-of-way for the construction of highwavs cver
public lands, aot reserved f£or public uses, is hereby
granted. Act of July 26, 1866, c. 262, sec. 8, 14
Stac. 253.

This act was initially codified as Revised Stature (R.S.)

2477 and later as 43 U.S.C. 932. It was repealed by Section
706 (a) of the Federal Land Policy and Management Acz (FLPMA)
of Qctober 21, 1976, PL 94-576, 90 Stac. 2743, 43 U.S.C. —
1701, et seg. é \

Your questions focus on the secticn line easements
appropriated by the Terricory and State of Alaska under chis
federal auchorizing legislation. The utate statute appropri-
acing cthe section line easements is codified as Alaska o
Scazute (AS) 19.10.010. However, the the R.S. 2477 gran:z
includes other kinds of rights of way ocher than these 1
appropriated under this scatute. On the other hand, wvou
should note chat cthe R.S. 2477 grant is specifiéally limized
to Tighss of way over "public lands."” The lacter psoint is
significanc, because it is our opinion that Alaska iacive
use and occupancy sufficient to qualily for a certificate of
allotment is also sufficient to wichdraw the land occupicd
from "public land" status.

Finally, the State's acceptance of the R.S. 2477 granc
along section lines has had an on-again, off-again nistory
that must be taken into account when determiniang whecher <he
easements granted under R.S. 2477 have ever been accepted by
the State. Thus, the answers to your questions r2quire some
background in the meaning of the cterm ''public lands' zad in
cthe history of the applicacion of R.S. 2477 in Alaska. :In
order to give some direction to that discussion., however, we
have provided short answers to each of the quescicns cosed
in your opinion raquests.

—
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II. SHORT ANSWERS
A. May 22, 1979 Request

We agree with the conclusion expressed at page 2 of
your opinicn request about the effect of Native use and
occupancy on the establishment of a section line easement.
However, we would state your conclusion more definitely: 1If
use and occupancy were iniciated afcer survey of the secticn
line, chen the section line easement is superior to the
allocree's rights and a right of way across the allotment
does not require the consent of the allottee or a granc from
the Unized States. If use and occupancy began any cime
before the survey, then the easement can only be granted
with the consent of the allottee and according to the

rapplicable Indian right of way laws.

3. July 6, 1979 Reaquest

We know of no principle requiring you to discicse
whether or not there is access to advertised parcels; further-
more, otherwise valid section linec casements can be used to
provide private access, but they are a2lso open to the public.
Under some circumstances, however, easumentsS by necessicy
can be implied across otherwise unencunsbered lands to airford
private access to landlocked parcels.

C. April 4, 1980 Request

Whether the Iandian right of way laws apply cc = Mative

-

allotxzenc depends on whether zhe alloctee commenced =se and
cccupancy before or after a section line zight cf way <was
appropriated by survey.

III. DISCUSSION
A. R.S. 2477

Hiscory and Purpose of R.S. 2477

U.S. Supreme Court and Jdinth Circuit cases have cast
some doubt on whether R.S. 2477 applies in Alaska. &
narrow reading of the U.S. Supreme Court's opinicn ia Cenzral
Pacific Railwav Co. v. Alameda Countv, 284 [.S. 463 (19327
ana cthe :iinta Circuirt's larer decision in U.S. v». Duun, 78
F.2d 433, &45 (9th Cir. 1973) would indicate cthat x.S. 2477
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was only a recognitisn of pre-existing rizhes rather chan a -
grant of new rights. Scrictly construed, this iaterprecation
could mean that R.S. 2477 was never applicable to Alaska,
since it was enacted in 1866, one year prior to the purchase
of the Terricory. ‘

The Terrictorial and State cases, on the cther Rand,
K3 . 03 t+s - . .
consistently characterize R.S. 2477 as "in effesct, z standing

offer from the faderal governmment' Zor the grant of a -izac
of way, Girves v. Xenai Paninsula 3orough, 536 P.2d4 1221,
1225 (Alaska .5/3). CUnder this interprecacion, the wight of
way has been neld to come into existence upon the "zccaptance'
‘of the standing offer. See Berzer v. Ohlson, ¢ Alaskaz 139
(D. Alaska 1938); Clark v. Tavior, 9 Alasxa 298 (D. aAlaska
1938); Uniced States v. zogge, iU alaska 130 (D. Alaska
1941); Scace v. rowler, L alas. L.J. 7 (April 1963);
Hammerlvy v. Denton, 439 P.2d 121 (Alas. 1961). Given zae
welght of auchoricy in this jurisdiction and the hiscoriczal
reliance placed upon R.S. 2477 in Alaska as a source ol
righes of way across the public domain, we are unwilling te
conclude that the statuce has no applicabilicy tec Alaska.

We suspect that if the question were squaraly presentsd =c
the Ninth Circuit Court of Appeals it would agree.

It has been held cthat R.S. 2477 first became applicabie
in Alaska by the Organic Act of May 17, 1884, 23 Sczarc. 2%,
whereby Alaska f£irst became an organized territory. Seccion
9 of that Act, zmong other things, provided that the laws of
the Uniced States be extended to the Territory of Alaska,
U.S. v. Rogee, 10 Alaska, supra at l47. As nored previously,
R.S. 24/7 1is construed as a standing cifer from che federal
government ifor cthe creation of a rvighs of way, Girves v. Xenai
Peninsula Sorough, 536 P.2d, supra at .226. Uncer z:nis -

' v - p——— . - - .

conscruccion, LI has been held tnat the ofier can be accep
{and the zight of way created) eizher (1) by a positive a

of che staze or territory cleariy manifesting an intenc /
accept the offer, Hammerlv v. Dentcmn, 359 P.,24, susra at L12.= -

2/ sceord: Wildermess Societw v. Mortom. 479 F.2¢ 343, £82
(D.C. Cir. 1973), cerc. den a. 4.1 C.S. Z17.

.ﬁ-
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or (2) by public use of the right of way for such a period
of time and under such conditions as to prove that the offer
has been accepted, id.

Statutory acceptance cf the grant, formal expressicn cn
the part of public officials of an intention to construc:s
highway or actual public construction of a highway may all
constitute acceptance of the R.S. 2477 grant by the "posicive
act" of the appropriate public authorities. Thus, iz Girves.

suora, the Alaska Supreme Courc held that AS 19.10.01¢
7 (establishing a highway easement along all section lines :in
the Scate) was sufficient to establish a right of way zleng
the boundary of plainciff's homestead coinciding wizh a
. surveyed section line. In Wilderness Society v. Mar=zzz, 479
! F.2d 842 (D.C. Cir, 1973), it was held that thne sState s
application to the Bureau of Land Management to construcs a
"public highway' from the Yukon River to Prudhoe 3ay, along
with enabling State legislation, was sufficient ©o estatliish
: an acceptance of the federal grant. In addicion, cthe actual
4 construction or public maincenance of a highwav may conscitute

acceptance. See Moulton v. Irish, 218 P.2d4 1053 (Montana

iy 1923), construction o highways; Screter v. Stalnaker, 85 NW
| { ) 47 (Nebraska 1901), public maintenance ana improvement oZ
IS B S highways.

Public use (sometimes called "public user") may zlso
constituce acceptance of the grant in the absence of an
positive official act. Whether any claimed use constituces
acceptance of the grant, however, is a question of fac:t =2
be decided by the court. It appears that continued and
consiscent use of a right of way across the public lands by
even one person with an incerest in cthe lands to which che
road gives access may be sufficient to establish pubii:
user, Stare v. Fowler, 1 Alas. L.J., supra at 8 (april
1963). See 2130 Hamerlv v. Denton, supra at 125. However,
the Alaska Supreme Court has hela that mere desultcry or
occasional us7 of a road or trail does not create a publiic
highway, ;g.l

) 2l 0f course, it is no longer possible teo acecept zhe 2.°.
2477 grant by any of these methods, because R.S. 2477 was
repealed by TLPMA, sucra, in 1976.
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2.

way across ''public lands."”

Allotmencs As "Publie Lands"

By its terms, R.S. 2477 is only an offer for a right
In discussing tiiis zarm ia zhe

e -

context of R.S. 2477, the Alaska Supreme Cour: has noced:

%4

The term "public lands'" means lands which are cpen to
settlement or other disposition under the landé laws of
It does not encompass lands in.

the United States. .
which the rights of
have become subject
Hammerlvy v. Denton,

the public have passed and which
to individual rights of a seccler.
supra at 123.

Beginning with the 1884 Organic Act, previously discussed,
Congress has specifically provided for the protecticn of

lands used or occupied by Alaska Natives.

Organic Act provided in part:

Federal decisions have long recognized the statutory prozection
afforded Alaska Native use and occupancy.

Secticn 8 of i

ne

That the Indians or other persons in [Alaska] shali =not
be disturbed in the possession of any lands actually in
their use or occupation or now claimed by them bur the

terms under which such persons may acquire ticle to

such lands is reserved for future legislation by Congress.-'

See, e.g., U.S. v.

Berrigan, 2 Alaska 442 (D. Alas. 1904); U.ST v. Cadzow, 5
Departmencal regulations and

Alaska 125 (D. Alas. 1914).

policy reinforce the statutes.
2091.2-1, 2091.5, 2091.6-3; see also Government Approcriation

of Rights-of-Wav in Alaska, Opinion -0f the Associate Sc.-cizceo,

See, e.g., 43 CFR §§ 2C91.1l(e),

Pubiic Lands (M-56390, March 15, 1960, copy atzached).

In analogous circumstances, the U.S. Supreme Cour: has
consistently recognized that railroad land grants are ot <o
be construed in derogation of Native use and occupancy

4f

March 3, 1891, c.

Similar provisions appear in the following cects:

561, 26 Stat.

May 14, 1898, c. 299, 30 Stat.

c.

786, 31 Scac. 330, § 27.

1095,

612,

§ 7: Acz of June 35,

act of

§ 14; Homescead et of

w609,

P ——

ey
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rights. That is parcicularly t-ue where those rights have

been protected by treaty, Leavenworth L & GR Co. v. United

Scates, 92 U.S. 733 (1875)7 or specilic statucory excepcions,

Buctz v. idorthern Pacific Railway Ca.,‘119 U.S. 55 (1886).

B See gzenerally, Bardon V. Jdorthern Pacific Railwav Co., 145

f 0.5.7 335, 540-543 (1B832). .lost signiz-cantly, che U.S.
Supreme Court has specifically protected rights of indivicual
Native occupancy against ccmpeting Iederal grants even in

- the absence of any statutory or treaty protections shere

} those rights flow "from a sectled government policy."

3 Cramer v. United States, 251 U.S. 219, 229 (1923). ‘“nhecher
Irom the statutory protection afforded in the 1884 Orzanic
Act and the other legislaticn specifically noted or frc= che

3 settled government policy of protecting Alaska Hacive use

- .and occupancy, we think it is clear cthat lands used and

occupied by individual Alaska Wacives are not “public lands"

within the meaning of R.S. 2477 and that the R.S. 2477 grant

cannot dctach during any period of such occupancy.

3. Acts Accentinmg the R.S. 2477 Grant

(A) Section Line Easements. You have noted that AS
19.10.010 estaplishes rigats of way of varying widths along
the secrion lines in the State. As noted earliar, the
Alaska Supreme Court has concluded this scacute is a positive
official act constituring acceptance of the R.S. 2477 grant,
Girves, suora. The Territorial statute accepting the grantc
was originally enacted on April 6, 1923 (19 SLA 1923), but
was subsequently repealed (perhaps inadvertently) on January
18, 1949. Op. ak. Atty. Gen. No. 7 at 3 (December 18,

1969). The sctatute was subsequently raocnacted in substancially

its present form by the 19531 Territorial legislature (Act ol

| Mareh 21, 1953, 35 SLA 1953). Id. Thus, whether a seccicn

i line easement has attached to llative occupied land must be
viewed against the backdrop of the dates of Mative oczupancy
and cthe daces during which Alaska's acceptance of the grancs
was in effect. The section line ecascments could only acttazn

e b

. to lands not occupied by Narives berween the dates ci April £

- -,

1923, and January 18, 1949, and from March 21, 1953, ZIarwazc.

(N

Additionally, by the terms of the State statute, the
acceptance is dependent on the existence of a "section
line.”"” 1In the Opinion previously noted, the State Attorney
General also concluded that for the R.S. 2477 granc to
attach under the statute, the 'public lands must be surveved
and section lines ascertained,” id. at 7. Ue agree with
this conclusion; therefore, you must also determine whecher




Appendix 22, page 8

H-2561-1 — NATIVE ALLOTMENIS
Regional Solicitor's Opinion, Rights-of-Way on Allotments

the lands in questiocn were subject to individual Hative use
and occupancy on the date che section line was actually
surveyed.3/

(B) Other Official Acts of Acceptance. As noted
earlier, other oIficlal actions (..e., construction, Tepair,
dedicaticns, etc.) can constiruce official acceptance cf the
R.S. 2477 grant. Whether such official action has creaced
an R.S. 24%7 right of way will have to be determined on a
case-by-case basis.

(C) ©Public User. Rights of way claimed to have been
created by public use must also be determined on a case-by-
tase basis. On the one extreme, an obvious public rcad
established prior co Native use and occupancy would certainly
be suificient to comstiture acceptance of the R.S. 2477
grant; see Scate v, Fowler, 1 Alas. L.J. 7, supra. On the
other excreme, it 15 equaily clear that desultory or occa-
sional use of a road or trail by individuals having ne
interest in the land to which they obtain access is not
sufficient to create an R.S. 2477 right of way, Ramerly v.
Denton, supra. Whether a given use is sufficient to consci-
tute acceptance of the R.S. 2477 grant, may have to be
decermined judicially in all but the mcst obvious cases.

4. Widths

By Stace statute, section line easements on '"publiic
lands' are four rods (66 faet) wide wicg/the section line as
a center of the dedicated right of way.2' Other oifizial

-

2/ The Actorney General also concluded that che R.S. 2477
grant attaches on the date the ''protraczed surveys' were
published in the Federal Register. We do not agree wich this
position; as a practical matter, the protracrion diagrams are
not a reliable means of ascertaining the correct position of
the surveyed section line.

8/ A right of way 100 feet wide is granted between sactions

of land owned by or acquired £rom the State. Since Native
occupied lands could not fall within this category, seccion

line easements on Native allotments will be confined to the
66 foot widch.
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acrs could conceivably escablisb }a:ge rights of way.
Rights of way established by public user appezr vo be cecn-

fined to the width actually used, State v. Towler, suprz.

- B. Other Access Questions

‘j 1. Obligarions To Provide Access

We do not believe either the allottee or the United
States is chligated to provide a warranty oI access to the
purchaser of an allotment. 3By statute (AS 34.15.030) Alaska
‘has incorporated the common law covenants for title inco any
deed which by its terms "conveys and warrants' weal property
] to another. Thus, a deed substantially in the statutory
4 form includes implied warranties that at the time of the
conveyance the grantor: (1) is lawfully seized of cthe
- escaze in fee simple and has the right and power to convey
; the premises; (2) that the premises are free from encum-
brances and (3) chat he warrants quiet enjoyment of the
premises and to defend the title against all persons claiming
the premises.

s’ You have advised that you use a special warrancy deed
to convey restricted Indian lands. As you know, a special
warrancy deed limits the grantor's obligation to defend only
against claims arising through him. I: does not require the
grantor to defend against claims arising through other
persons, 21 CJS '"Covenants" § 49. Excedt as so limiced, e
believe the deed form you used includes all of the stactucory
covenants implied by AS 34.15.030. uone of these, hcwever,
include a covenant of access ro.the land granced. Sce

i} generally, Powell on Real Properctv, 1 904, ec sea. (L3638

: edition). rurthermore, a3 34.15.080 specifically provides:

"No covenant is implied in a conveyance of real estata,
whether the conveyance contains special covenanzs or noc.”
We interpret this to mean that unless there is a speciiic

; , covenant of access, the grantor is not obligated to provide

¥ ic. :

2. Easements Bvy Convevance QOr Covenant

In spite of the protection this doctrine atffords Loth
the United States and the allottee, we recommend chat 25 a
prudent land manager you advise the allottee to provicde
whatever access it is within his power to provide incident
to the sale of an allotment. That is especially true iZ, as

in one case you described to us, the allottee is selling a
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portion of the allotment which would be landlocked by =:e
remaining lands of che allotcee or others. 1In these circum-
stances, we advise you to insure that apprcpriate acszess
guaranteed through cha allocsee's other lands eicher by
convenant or specific grant of easement. JSee generallw,
Powell cn Real Propercy, ? 407 and 408. See also, . C.S
Easements, § 23, et sead. Conversely, if the alioccae's
other lands will Ee Iandlocked by conveyance of a porcion of
the allotment to a third parcy, the allottee should iasura
that he is reserved an easement in the lands granted. See
28 CJS Easements, § 29. Under these circumstances, fzilure
td> provide or obtain access at the time of conveyance could
-resulz in lacer litigaction to establish an easement by
necessity. '

=3

3. Easements Bv Mecessiczv

Easements by necessity are implied easements across
otherwise unencumbered tracts where necessary to aficré
access to an otherwise landlocked parcel. See generallv,
Powell on Real Propercy, suora, 9 410. This docrrizde comes
into play only where chere is a unity of ownership becween
the dominant and servient parcels at the time the landlocked
(i.e., dominant) parcel was severed from the rest of che
estate. The doctrine would apply to ooth examples discussed
above where the grantor conveys a portion of che z2llo:ment

-

thereby isclating either the land conveyed or the granctor's

™ beiot
retained lands. In these circumstances, the courts have
consctrued the incention of the parties to creaate == sasement

of necessity across the servient esctate to provida access oo
the landlccked (i.e., dominant) estate.

As applied in this jurisdiction, cthe doctrine cnly
requires proof of reasonable (as opposed to absoluctza) nacessity
in order to imply an easement. U.S. v. Dunn, 478 F.22Z 443,

446 (9th Cir. 1973). Alchough the easement must be somerhing
more than a mere 'convenience,” it is not necessary tc snow
that it is the only means of access to che propercy. In any
event, the determination of wnether the easement is a "reason-
able necessity" is a fact question which iavolves consideracicn
of public policy as well as the intent of the parties and

the reasonable utilization to be made of the landlocked

parcel. See generallv, Powell on Real Promercv, suprz, ¥ &410..

.

The doctrine has also been applied to Indian lands in
this jurisdiction, cf. Superior 0il Co. v. Unirted Scacss,
353 F.2d 34 (9ch Cir. 1383). The oil company in chis case

-10-

) éw""w\
\,,\ o ,/J
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sought to obtain an easement to move heavy oil drilling

. equipment across Indian reservation lands iIn order to drill

on lands owned by a mission society and leased to the oil
company. The mission society had previously been granced
the land by che United States under a scacute permicting
such grants te religious organizations engaged in missicn or
school work on Indian reservations. The court concluded
that although the mission society had an easement by necessity
for mission purposes, the scope of that easement could not
be expanded to accommodate the purpeses of che oil company.
We know of no principle which would preclude an easement of
necessity from attaching to lands merely because they are
Indian trust or restricted lands where the easement of
ttecessity doctrine is otherwise applicable. See also,
U.S. v. Clarke, 529 F.2d 984 (9th Cir. 1976), arfsi"g

U.s. , (No. 78-1693, March 18, 1980).

IV. SUMMARY

This, of necessity, has been a rather wide-ranging
opinion dealing with the several general concerns you raised
regarding easements across Indian allotments. We wiil
summarize some of our conclusions below for ease of reference.

A. R.S. 2477 tasements

R.S. 2477 easements can be created either by the
positive acts of authorized authorities or public user ci a
tight of way across the '"public lands.” Native used anc
occupied lands, however, are nort ''sublic lands." Thereiore,
a right cf way under R.S. 2477 can cnly be obtained if, ac
the time the R.S. 2477 grant is accepted, the lands were notc
subject to the individual use and occupancy rights of an
Alaska Wative who has applied for an allotment.

8. . Section Line Easements

Whether a section line easement supersedes MNative use
and occupancy depends on whether the Native use and cccupancy
preceded either the statutory acceptance or actual suzvey of
the secrion line easement. I£ Narive use and occupancy
began prior to April 6, 1923, or between January 18, 1949,
and March 21, 1953, chen the ecasement could not be imposed

nobdae

on those lands by subsequent survey of a section line. 1f

unoccuried lands were surveyed either between April 6, 1923,
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and January 18, 1949, or alter Marcn 21, 13933, then tha
section line easement supersedes Native occupancy righes.

C. Guarantees of Access

Although there is no legal requirement to guaranctee
access to otherwise landlocked allotments, you would be weil
advised to counsel the allotrtees to p*ovide access iI iz :is
within their power to do so. It is especially i Iportant 9
provide access where there is an initial unity of title in
the alloctee. Under these circumstances an easement o3
necessity can be imposed to benefir a landlocxen parcel.
°;ov1ding access at the tzme orf the grant will avoid lace
confusion and possible litigacion.

D. Publis or Privare Access

You should also be aware that any R.S. 2477 right ci
access {(whether by section line easement or otherwise)

predacing Mative use and occupancy is a right of publi P
access. While it may also permit private individuals co é%Mf
have access to otherwise landlocked parcels, it also permits

the public at large to use the right of way. £ course,
that does not permit the public to trespass on the allotczae's
or anybody else's private property.

o ’"/

David S Case
Ac:o’ﬂey/Auvzsor

£nclosure

cc: Scott Keep, Div. of Indian Affairs, Washingcon, D.C.
Area Realty Officer, Bureau of Indian Affairs, Juneau
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UNITED SSATES
CEPARTMENT CF TIE INTFRICR
Office of the Solicitor
Wwoshington 25, D. C.

Mareh 15, 1680

1-36593

usmorandum

e Lirectcr, Surcou of Land Mansgement

Frea: Associate Solisiter, Divisicn of Publia lands

Subject: Appropriation of cights-of-way cn public lands for
goverunment use

Your office's memorandum of July 9, 1958, called o cur
atienticn memoronda doted Februsry 14 and 24 (rom the Field
Sclicitor to the Ares Adainistrater, both at Anchorage, which discuss
e effect of Federal spprepristion of rights-of-woy on enizies and

indian oceupancy claims. We have had sdditional correspondence with
the Field Solieitor on this question.

The courts have zealcusly protected the rights of those

vho have sade valid entries, locations, end selections on publie
lands.

the court fcund in favor cf an allcwed hcmesta2ad eatry agaiast a

railroad company claiming under a Congressional grans By the zct ef =

July 4, 1860 (14 stst. 87), stating that

"So leag as it remsins z gsubsiusing suiny of
recard, whose legality has been passed for by th
land authoritias, and their gction remains unrc
it {3 such an cppropriation of the tracs 33 sef

0
4
[7]
[23
(22

- e

{ren subsequent grants.®

See also Scrneliug v, Xessel, 128 U.S. 456 (L828); (nited Statas v.

Kerth Amerisan Co., 253 U.S. 330 (1920); Pawne v. Ceatral Facifis
S.A._Co., 255 U.S. 228 (1921).

The Cepartment also has long recogiaized the vesting of righis
ty those holding allowed entries, for exomple, against later Govern-
ment withdrawals of public laads. QOp. Attv. Gen., 1 L.G. 30 (l82l);
Hathais Fbert, 14 L.D. 589 (1892); Instrustions, June &, 1385 (32 I.D.
€07, AOB). 1In the cases of May C. Sands, 34 L.D. 653 (190A) and lnkz
L. Manev, 35 L.D. 250 {19C6), cited in the Field Solicitor's memo-
randum, the withdrawal order appears in each case to have prececded
allowance of the entry:’ The former case held ithat sn eniry is a cen-
tractual rigot against the Covernment. We [{iad no clear basisz morecver
for the suggested distinction tetween Yspeciflic" and "pgeneral™ ceclu-
mation withdrawals. See 43 CFR 23].15; Fdward F. _ramith, 5L L.S. 232

- e dudrs

o

In Eastings A.B. Co. v. Whitney, 132 U.S. 357, 364 (1889), r/’ |
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o

Ao

'(1926). Certainly none ¢f she citad decizions hqld that the entryman
* would be deprived of his entry without cempensation.

%e.connot doudb’t thst an appropristica of lands by a Covern-
ment agency under the Imstrustions, January 13, 1916 (44 L.D. 513}, S
nould be subject to any valid eatry existing at the time of tract B
cppropriation. The Solicitsr has sald that:

*In pracsize the Departzent has limited i3z

authority 10 reserve {rem grants made by patand, rssd

and othas rights-of-way constructed with Federal {uncs
L0 those cases where construction preceded the initia-
tion of the right on whicn the patent iy based.
Instruetions of August 31, 1915 (44 L.D. 3779) and

Instrustians of Janusry 13, 1938 (44 L.D. 913)."

Gninton of April 23, 1958 (63 I.D. 2C0, 202).

Surely an allowed entry is such en “iaitiation of the right" as o
presecs it from later sppropriation dy a Covernment agency without
compensation. See Solicitar's Ouinion of Septemser 20, 1921 (428 L.D.
459, 462). We find no evidence thot the entries involved in either
he 1915 or 1916 Instructicns precedad the Gevernment appropristion.,

The Cemartment's disinelinasicn in the insztructions to ac-
cept “a mere surveyt as "un uppropristion of the lend o the putlic
wza", cond weging “vtolking the ares", cen hardly Le expliined except
¢ rrovision for giving notice to later enirymen that they could only
enter the lands subject to the Covernment's appropriated rights. 7Io .
be fully cansistent with these iastruciions and the repulations (43 é
CFR 205.13), we chould not encoursge l'ederal agencias 20 rely on mese
filing of s map, without staking the ares on the ground suf{iciently
to cvidence en getual appregriaticn of the land,

o

The courts hgve held ihat a mere settler, who has no allowed
¢ntTy, h3s no rights agoinst the Government. Yosnmito Ynlley cazse,
g2

2.5, 77, 87 (1672). Lixc ullowed entrics, nowaver, se velisve cen-

tinued Indian cecsupancy in good faish would receive jprotestion cgainz: i
-ater sppropristions. See A.S. Vadleign, 13 L.2. 130 (1891). The -
”~

Congress may of course extinguish the occupaney rights of any Indiacns
See lU=nited States v. Senta Fe Pacific Rauilroad Co., 314 U.5. 339, 3.7
(1941); Tee Hi* Ton Indions v. United Stntes, 342 U.G. 272 (1955).
Indian occupancy rights are otherwise protected apgainst later adverse
clnims or Covernment withdrawals. Cramer v. 'nited States, 261 ULS.

219 (1923); Schumncher, 33 L.D. 454 (1305); Demartmantal Oninicz,
26 I.D0. 395 (1939).

Ia the Tes it Ton case supra, the Supreme Court he
cngress could by statute refuse to rescognize Indian ribal -
2f oscupancy and cisqualify Indians frem compensation for =hi2
cf tizber under a specific statute providing [~r such timbur cuciing
The case did not hold iat 3 Federal agency could igrora actual
- occupancy by an Indian, or group of Indians, without specifis gprevigsisn

aveatsen
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i, .,

-
-
.

;herefor By Cougress. wheider or not the In
* (M

cempenssble, the Cepar:imant's positien, rrot ing lawful ladian
cccupancy, is.clear., Scliciteria Cninton, 53 I.D. 481, 489 (1931);
Asscetate Solieiter's Coinisn, M-36539, Novemver 19, 1958,

3n interest i by law
v

d
3

- e recognize ihe addisicnal scuten2ss of ¢

Alaska since the repesl of the act cf July 24 7
321d) by Section 21(a}(7) cf %he Alaska (Oonmizus e
(73 Stat. 146)., See Agsociate Sclicitor Memarr-dusm,
20 Regional Solicissr st Juneau. iiomever, s neacs of Jovernment
agencies crould not cverride the necessisty foo riving entrymen and
indizn ceeupants avery protectizs afforded wiom Ty previaus judicisl
and ceministrative rulings in thie gbsence of <nnirary lemislaticna.
The Field Solicitosr's =zemoranda s Fabruasy 14 end Fobpuary 24, 19453,
0 the extant that iney ore ineansistent with wniu cpialcn, should
w0t te follcwed. -

. \Sgd) C. R. Grodonnw

- hod k3 DU -

Ce ite shtudghew

Vi E s e g,
N Weadwd el ol

Sivision of Fiblic lands

e e e ———— —

- ————



|



Appendix 23, page 1

(X.)
A H-2561-1 - NATIVE ALLOTMENTS
IM AK 84-10, Issuance of Allotment Certificates on a Parcel Basis

United States Department of the Interior 2561 (932

BUREAU OF LAND MANAGEMENT

Alaska State Office
701 C Streec, 30ox 13
Anchorage, Alaska 99513

‘Oc:ober 6, 2283

Iastructicn Memorandum MNo. AKX 84-19
Zxpires 9/30/84

To: DM=-F and DSD for Convevances
Trom: State Directar, Alaska

Subjact: Issuance of Allocment Certiiicataes om a Parcel Basis

Iz has been dacided that in order to expedire the processing of llazive Allotments,
~a will issue allotment certiiicates for each parcel as the survevs are received.

There should be no protlem with chis proccedure provided that supplemencary
( S certificates are issued in accordance with the Regional solicicor’s opiaion
A - . - v .~ - - 'y o Ky
" catad Sepcamber i+, 1%73. A copvy of zhis opinion is enclosad.

Eaclosure (1)

) P
!
Solicizer's Opiznion 9/14/73 ) //' (i4il/{1L—

D-2SC (D=338a)

Acting
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IN REPL s REFER TC

UNITED STATES
DEPARTMENT OF THE INTERIOR
3 QOFFICE OF THE SOLICITOR S
= Anchorage Region
‘ P. O. Box 166
Anchorage, Alaska 33510 ) .

September 14, 1573

Memorandum
To: State Director, Bureau of Land Mangement, Alasks
From: Regional Solicitor, Anchorage

Subject: Amendatory or Supplementary Cartficate of Allotment

This is in response 0 your memorandum of July 11, 1973 - refer 2561
(931), reguestdng insttucnon as to the proper procsdures for issuing
"amendatory’ or "suppiementary” allotment certificates in those cases

where an allctiee received an allotment prior to the amendment of regu- puy

lations in 1955 and is now applying for additional lands. Ysur mamorazndum

: also asks whether the new cerdficates should include the acreage for which
( the previous certificate was issued as well es the additional acreage. These B

cases involve applicaticns for additional lang that were pending on Deuambar
1871, and the appiican:s have exercised their cptions to take their additonal
allotments pursuant to Section 18(a) of the Alaska Native Claims Settlemen
Act of 1971. (43 USC se=. 1517).

Sefore considering your guesdons, it is suggested that extreme care be
exercised in determuning iwhether the BIA has authorized any conveyvance
of the original allotment in the interim period.

The Amended Alloiment Certificate (Form 1860-2) should include the legal
description of acreage in the original allotment and the date of approval

as well as the description of the additional acreage and its date of approval.
Similariy, the Amended Native Allotment (Form 4-203) should reflzct the
same legal cdescriptions and datas ¢f zpproval. For exampie, in the case

file referred to this office (hloses Thomas - F-024778) the Amended Alloiment
Certificzte 2pproved-on June 8, 1873, should contain a legal descrigticn of
the 4.88 acras initally allotted ana the approval date of August 21, 1¢62,
in addition te the information regarding the accitional land cont2ined in
said certificate.
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Procedures for amending Allotment Certficates may be implemented
and procedures for amencding patents are not apglicabie on the hasis
that an allotment under the Native Allotment Act of 1806 (235 USC, sec.
231 et. seq.) creates a perpetual reservacon in the allottee ang his
heirs of the land, but conveys no title. Charlie Ceorge £:. 2!, 31 L.D.
» 113 (191%) .

We trust that the above will assist vou in processing hose allotmen:s
inyolving additional lands. If you have further quesiions, plesse
advise.

’n, -
N/ A z—g~ /e
Rober: £E. Price
2t Enclicsure
h 2L Case File ©~024778
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0 REPLY RZFER TO

United States Department of the Interior

BUREAU OF LAND MANAGEMENT

Alaska State 0ffice
701 C Street, Box 13
Anchorage, Alaska 99513

G
S
-, ‘~
————

2650 (960)

Inscruction Memorandum No. AK 86-349 August 25, 1986
sxpires: 09/30/87 :

To: DM's, DSD's, SC's
from: State Director, Alaska
Subjegct: Conveyance Agreement with the State of Alaska

_ Attached is an august 19, 1986, agreement which provides a mechanism for resolving
. several proplems which have developed over the past several years.

5 Section I. A and III. C provide a solution to the mining claim issue. <Tntil this

) agreement was signed, procedures for land conveyance required exclusion of a buffer
zone around Federal mining claims from conveyances to the State. In many cases,
the land excluded contained State mining claims. 7This precluded exercise of the
State preference right as well as mining operations.

- Future conveyances to the Stace will not exclude any land surrounding rFederal

: mining claims although the claim itself will be excluded to protect the rights of
the claimholder. This means that the boundary of State owned land and che boundary
of the Federal claim will be the same with nc intervening Federal land. <There will

- be no Federal legal barrier between the miner and the operation of State statute
| and regulazion.

The State of Alaska has furnished a partial list of lands with State mining claims
and tihe BLM has agreed to process the conveyances on a priority dasis. We are
<orking with the State to identify additional priorities.

“his agreement eliminates the need to perform most exclusion surveys for Fedecal
mining claims in order to patent land to the State. The section or sectlions
; containing unpatenced mining claims will be excluded from the patent. At 3uch tine
i as the claims either go to patent or are abandoned, the remaining land in the
section can be patented.

Section V will take care of most problems with inholdings that appear in a
different location when surveyed than they were platted at the time of Tentative
Approval. iInstead of formal title recovery procedures a simple conformance o
survey process has been negotiaced.

We are negotiating similar procedures for use in Native convevances.

i o Deputy State Director :;

for Convevance Management

Attacament .
1 - Agreement Regarding Conveyances to the State of Alaska (8 pgs)
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AGREEMENT REGARDING CONVEYANCES TO THEE STATE CF ALASKA

This agreement is made and entered intc by and between the State of
Alaska, Department of Natural Resources (hereinafter State) pursuant
to Alaska Statute(s) 38.05.020 and 38.05.035 and the United States
Department of the Interior, Bureau of Land Management (hereinafter
BLM) pursuant to Sections 307 and 216 of the Federal Land Policy and
Management Act (43 USC 1737 and 1746). The purpose of this
agreement is to clarify the methods and processes to be used by the
State ‘and BLM to reduce the numper of administrative actions needed
to recover title.

Whereas, Sec. 906(c) of the Alaska National Interest Langs
Conservaticn Act (ANILCA) 43 USC 1635 (¢c), confirams that all
right, title and interest of the United States in and to lands
described in a tentative approval vested in the State of
Alaska as of the date of tentative approval subject only to
valid existing rights and Native selection rights under the

Alaska Native Claims Settlement Act; and o

Whereas, the State desires to receive guality title from the s

BLM in tentative approval documents which identify all
exclusions with certainty prior to survey; and

Whereas, both the BLM and State recognize that the depiction
of the exclusions as shown on the BLM records at the time of
tentative approval is only an approximate graphic
representation of the actual location ¢of exclusions; and

Whereas, both the BLM and State recognize that the graphic
depiction of the exclusions may appear to shift between the
time of tentative agproval and the apptoval/acceptance of the
official plat of survey, even if the actual on-the-ground
location has not movea; and

Whereas, the actual location of the township boundaries and
the exclusions within townships will be determined at the time
of survey and will be properly depicted on the
approved/accepted plat of survey.

&5,

Mm.
e %
/ X

A:ucmﬁ: (8. pages) «»%/

"y

ety

G,

[
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The State and BLM agree to the féllowing processes and procedures to
achieve the goals of each agency:

I. ADMINISTRATIVE DECISION AND TENTATIVE APPROVAL CONVEYANCE
DOCUMENT .

A.

The BLM agrees to describe exclusions ¢f land with
reference to the specific sections which are affected
{see Attachment I). The exclusions will be listed
separately one to a line, except for mining claims
whnich will be grouped together with one listing of the
sections affected. A computer pzrintout of the mining
claim recordation information which will include the
acreage of each nmining claim will also be attached to
the draft tentative approval sent for the State's
initial review, Both parties agree that, in certain
instances, exceptions to. the adbove format will be
needed, but these exceptions shall be mutually agreed
upon by both parties prior to tentative approval. An
administrative decision and draft tentative approval
will be sent for State review prior to issuance of the
final tentative approval.

The State agrees to review the administrative decision
and the draft tentative approval, If the
administrative decision requires modification or
vacation, the BLM agrees to modify or vacate the
decision before the expiration of the appeal period.

If noc modification or vacation of the administrative
decision is necessary, the State shall return the draft
tentative approval with comments to BLM within 30 days
of receipt of the decision. After the administrative
decision becomes final, but prior to the issuance of
the final tentative approval, the State's comments will
be evaluated and mutually agreed upon prior to the
issuance of the final tentative approval. If the
comments are found tc be unacceptable by BLM, both
parties must agree to an acceptable cnange.

II. SELECTED SURVEYED LAND WITHOUT CONFLICTING EXCLUSIONS.

A.

1£f the selected land is included in an
approved/accepted survey and is without ccnflicting
exclusions, the State agrees to forego the issuance of
a tentative approvai and the land may co directly to
patent. In this situation, the BLM shall issue an
administrative decision and a draft patent.
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B. The State agrees to review the administrative decisior
and the draft patent. If the administrative decision
requires modification or vacation, the BLM agrees to
modify or vacate the decision before the expiration of
the appeal period. If no modification or vacaticn of
the administrative decision is necessary, the State
shall return the draft patent with comments to BLM
within 30 days of receipt. After the decision beconmes
final, but prior to the issuance of the final patent,
the State's comments, if any, will be evaluated and
mutually agreed upon prior to the issuance of the
patent. If ‘the comments are found to be unacceptable
by BLM, both parties must agree to an acceptable change

TENTATIVELY APPROVED LAND IS INCLUDED IN AN APPRCVED/ACCEPTED
SURVEY; EXCLUSIONS DO NOT APPEAR TO MOVE; PROCEED TO PATENT.

A. When tentatively approved land is included in an
approved/accepted survey and no exclusions are involved
in the patent 2rea, a draft patent will be sent by BLM
to the State for a 30-day review, The State will
review the draft patent and return its comments within
30 days of receipt of the draft. Comments will be
reviewed and incorporated into the final patent. 1If
the comments are found to be unacceptable by BLM, both
parties must mutually agree to an acceptable change.

B. When tentatively approved land is “incluced in an
approved/accepted survey and exclusions (except as to
subnerged lands) identified in the tentative approval
as a result of survey do not move from the section
where identified in the tentative approval or the
section depicted on the BLM status plat at the time of
conveyance, a draft patent will be sent by BLM to the
State., The State will review the draft patent and
return its comments within 30 days of receipt cZ the

draft. Comments will be reviewed and incorporated into

the final patent. If the comments are found to be
unacceptable by BLM, both parties must mutually agree
to an acceptable change.

c. Draft patents will exclude the section(s) wnere the
unpatented federal mining claims are located (such
exclusions by seczion(s) shall only be made £fcr mining
claims unless otherwise mutually agreed to by both
parties).

ey

ey
H
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Iv. TENTATIVELY APPROVED LAND IS INCLUDED IN AN APPROVED/ACCEPTED
SURVEY; EXCLUSIONS APPEAR TO MOVE.

A.

When tentatively approved land is included in an
approved/accepted survey and exclusions appear to move
out of the sections identified at the time of tentative
approval, with the State's concurrence, the patent may
exclude land identified as an exclusion in a tentative
approval of the same township and grant type, even if
there are multiple tentative approvals for one
townsnip. With the State's concurrence, the patent may

also exclude any land listed as an exclusion in a
single tentative approval, even if the tentative
approval contains more than one townsihip.

The BLM will notify the State of the approved/accepted
plat of survey and request by notice the State's
concurrence in conforming the title to the plat of
survey. At the same time, the BLM shall send a draft
patent for review by the State.

~he notice document (see Attachment II) shall contain:

1. A statement that the notice is issued pursuant
to 43 USC 1746.

2. Identification of the exclusions which appear to
have moved within the township and/cr tentative
approval; and

3. A concurrence/non-concurrence signature block
for the State.

a. If the State concurs, the State will sign
the notice and regquest that the f-nal
patent be issued.

b. If the State does not concur, the State
will notify the BLM of the reasons for
noni=congcurrence and:

(1) The State will reguest BLM to

suspend all further action until the-

conflict can be resclved; or

(2) If the conflict can not be resolved,
BLM may request a voluntary
reconveyance from the State or
litigate to recover title.
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v. TENTATIVELY APPROVED LAND IS INCLUDED IN AN APPROVED/ACCEPTED
SURVEY: EXCLUSIONS NOT PREVIOUSLY IDENTIFIED.

When exclusions were not previously identified within the 0
township and/or tentative approval, formal title recovery
procedures must be used.

This agreement will become effective when signed bty botn parzies. i
This agreement will remain in effect as written unless it is

amended. An amendment shall be in writing and will be signed by
both parties, . N

This agreement will terminate 30 days aZter written notice is served -
by either party.

ML ORI o,

State Direcctpr, Alaska /Date °
Bureau of Land Management .

B 24t ot ror I

commissioner, State of Alaska /Date
Department of Natural Resouzces

A

e,
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Attachment T

Tentative Approval

Exclusion Wording Format

The following described surveyed/unsurveyed lands, which are
considered proper for acquxsxtzon by the State, are hereby
tentatively approved:

T. 8 N., R. § W., Fairbanks Meridian, Alaska

Secs. 1 to 24, inclusive;

~Sec. 25, the land formerly within mining claim recordation

F-44924;
Secs. 26 to 36, inclusive;

Excluding from the lands tentatively approved herein, the
followxng interests of record which are presently
shown in the lands described below, subject to
conformance to survey:

The Innoko NWR, Seecs. 1, 2, 12 and 13;

The Yukon Flats NWR, Sec. 24;

U.S. Survey No. 4156, Sec. 26;

U.S. Survey No. 4476, Secs. 31 and 32.
Mineral sSurvey No. 2036, Secs. 24, 25 and 26;
Native allotment ppplications:

F=12971, Sec. 3;

F-14227, Parcel D, Secs. 7 and 18;
F=14227, Parcel C, Secs. 8, 9, 16 and 17;
F=-75, Parcel B, Secs. 24 and 25;

Mineral survey application F-65262 (MS 2447),
which includes mining claim recordations F-61496
through F-61514, which appears to be located within
Sees. 21, 22, 23 and 25;

Mining claim recordations F-37580 through
F=-37585, F-52058, F~52059, F-55452 through F-54471,
F=-61249, F-61250, and F-63466 through F-63707, whicn
appear to be located within Sees. 1, 2, 9 through 1§,
21 through 24, 26, 28, 29, 35 and 36. )

The lands conveyed contain approximately 17,470 acres,
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iy,
i %

Attachment IZ

ey

2627 (964)

Fr—
{

Frmnamasnsth, T
i i

NOTICE

Sstate of Alaska

Department of Natural Resources

rivision cof Land & water
Management

zand Title Section

3601 C Streec, Suite 960

Anchorage, Alaska 99503

89 06 s g ¢ as oe

Conformance to Plat of Survey Requested {fﬂm
By tentative apn:oval(s) dated . Certain lands
within (legal description: T. y Re

Metxdzan) were conveyead to the State oI AIasxa.
The plat(s) of survey descriding these lands (were/was)
{accepted/approved) on and .

fm—

At the time of tentative approval, the following prior clainms
of record (were/was) excluded from the tentative approval(s) to

the State:
Serial § Claims of Reccrd Location

-AS a result of the survey, these claims of record agpear =0 £
have moved to the f£ollowing locations: '

Serial 3 Claims of Record New Location




Appendix 24, page 9

: H-2561-1 - NATIVE ALLOTMENTS
- IM AK 86-349, Conveyance Agreement with the State of Alaska-

Pursuant to 43 USC 1746, and the "Agreement Regarding
Conveyances to the State of Alaska® between the BLM and State
- dated August 20, 1986, the Bureauy of Land Management requests

! the State's agreement in conforming the State's interest in che
lands conveyed by the tentative approval(s) dated

to the plat of survey. If the State concurs, please sign pelow
and return it to this office. If the State does not concur,
please notify this office of reasons for such non-concurrence.

Chief, Branch of State
Adjudication

A5 a duly authorized official of the State of Alaska, I do
hereby concur with the adjustment of the State's title to that

shown on the plat(s) of survey described above and recuest the
- final patent be issued.

™

o

STATE OF ALASKA

‘" Date

»
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United States Department of the Interior EE -
—

BUREAU OF LAND MANAGEMENT

Alasks State Office = -

701 C Street. Box 13 - ..
Anchorage, Alaska $8513-0089

N AEPLY REFEA TO

2650.72 (963)

December 10, 1987

Instruction Memorandum No. AK 88-53
Expires 9/30/88

To: DSD's, DM's
From: State Director, Alaska
Subject: Final Confirming Patent Procedures

Attached is a copy of the final confirming patent procedures. for use of the
Bureau of Land Management in the patenting of lands which have previously been
Interim Conveyed to Native corporations pursuant to the Alaska Native Claims
Settlement Act of December 18, 1971.

These procedures will be transmitted to the State of Alaska, National Park
Service. U.S. Fish and Wildlife Service. U.S.D.A. Forest Service, Bureau of
Indian Affairs. Alaska Federation of Natives, Alaska Native Land Managers
Association, and to each ANCSA Native Corporation.

Ak oA, Qe

Robert W. Arndorfer
1 Attachmant DSD for Conveyance Management

-

1-Back‘¢rmd (6 pp.)

Public Lands USA: Use. Share Annranriata
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This document establishes procedures to be followed in issuing confirming
patents for lands coaveyed by Interim Conveyance (IC) to Native Corporations.
These procedures are separate and apart from those for surveyed lands which
need not be IC'd prior to patent.

BACKGROUND

Native corporations receiving land entitlements under the Alaska Native Claims
Settlement Act (ANCSA), 43 U.S.C. * 1601 et seg., were not required to wait
for survey to receive title. The Department of the Interior developed. by
regulation, a practice of conveying legal title to unsurveyed lands by iC,

43 CFR 2650.0-5(h). This practice was endorsed by Congress in section 1410 of
the Alaska National Interest Lands Conservation Act (ANILCA), 43 U.S.C.
*1621(j)(1). Such conveyance was "subject only to confirmation of the
boundary descriptions after approval of the survey of the conveyed land",

43 CFR 2650.0-5(h). Of the approximately 34.5 million acres conveyed to
Native corporations, only about 5 million acres have been patented.
Confirmation of boundaries and acreages for the remaining 31 million acres
must still be accomplished. To date, approximately seven patents have been
issged. confirming boundaries and acreages of lands which have previousiy been
1C'd.

CONFIRMING PATENT PROCEDURES

A. General

1. When a survey of lands including ANCSA IC's is accepted or approved
and officially filed. a confirming patent shall be drafted for lands
which have been previously IC'd to a Native corporation.

2. A confirming patent may embrace lands or portions of lands from one
or more IC(s) to the same corporation. The IC(s) will be identified
by number and issuance date. If available, recording information
will also be included.

3. Land within the survey which was selected by that corporation but not
previously IC'd may be included in the confirming patent only after
the seiection has been included in a Decision to Issue Conveyance.
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In conjunction with the confirming patent a Notice shall be prepared
for all lands to be patented.

The Notice will allow sixty (60) days from the date of certified
receipt for the patentee corporation and other parties to provide
written comeents. The Notice will not contain an appeal paragraph or
be published in the Federal Register or any newspaper. '

The Notice will be issued by certified mail to the surface and
subsurface landowners, with certified mail copies to the State of
Alaska, adjacent landowners, and any additional parties whose
interests are knowmn. Adjacent landowners may include cities with
two-mi le boundary status (ANCSA section 22(1)) and Federal agencies.

The Notice will inciude survey plats, field notes (if survey plats do
not contain all information), and Master Title Plats for the lands to
be patented, and a draft copy of the confirming patent document.

The Notice will note if any lands IC'd to the patentee corporation
have subsequentiy been conveyed back to the United States or if a
portion of the estate in the IC'd lands has been conveyed back to the
United States (see B.1 and 2, below), state whether or not ail
necessary agreements concerning survey of inholding, within the IC'd
area to be patented have been executed {see C.1 thru 3, below),
address topographic shifts (see E.1, below), identify acreage
chargeability (see H.1, below), state whether or not easements remmin
unchanged as a result of easement review(s) (see [.1 thru 4, below),
identify reservations relinquished by the United States or changes
from IC to Patent, of reservation language (see j.1 thru 3. below),
state whether or not navigability determinations made by the Bureau
of Land Management prior to [ssuance of IC(s) remain unchanged (see
K.1, below), and explain any clerical corrections from IC to
confirming patent such as a correction of a misspelled name or
erronecusly typed number.

The Certificate of Incorporation for the patentee corporation(s) must
be current within the anniversary period when issuing the Notice and
confirming Patent because it is possible for the corporation to be
dissoived shortiy after issuance of the certificate for many

reasons. If the corporation has not been in good standing, a new
certificate of compliance will be required before issuing the Notice
and confirming Patent. If the State issues a Certificate of
Dissolution, the village corporation and the Regional corporation
should be notified and requested to take necessary action to have the
village corporation reinstated. The Notice and confirming Patent
must be held until a new Certificate of Incorporation is filed. We
can issue the conveyance documents up until the time the corporation
is actually dissolved.

A thirty (30) day Notice will be issued where substantive changes or
errors are found regarding the survey or patent issues addressed in
the original 60-day Notice. The 30-day Notice will be issued by

.
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certified mail to the surface and subsurface landowners. with
certified mail copies to all other parties listed in the original
notice.

B. Convevances by Native Corporation of IC'd Lands

1.

The Native corporation may have coanveyed some or all of its IC'd
lands prior to receipt of its confirming patent. This will not
affect the confirming patent except where the land was conveyed back
to the United States, in which case the reconveyed land will not be
included in the legal description of the confirming patent. Such
reconveyance to the United States will be addressed in the Notice.
To include such reconveyed lands in the confirming patent could be
taken to mean that they are reconveyed to the Native Corporation.

If a portion of the estate in the IC'd lands was conveyed back to the
United States, that estate will be excepted and reserved in the
confirming patent. Such reconveyance will be addressed in the Notice.

C. Inhoidings

1.

If an inholding was excluded in any IC to the patentee corporation
(even if the land was excluded in a different location), the
inholding as surveyed, will not be included in the confirming
patent. Further, in order to allow conveyance of surveyed tracts of

land to private applicants and to eliminate any question of title if‘

conflicts, an agreement concerning survey of inholding, will be
transmitted to the appropriate Native corporation(s) (surface and
subsurface owner) for execution. “Inholdings” means pending
applications as well as approved applications and inholdings of
record. It is necessary to execute all necessary agreements
concerning survey of inholding, within the IC area, prior to Notice.

[f the inholding was excluded from any prior IC to the patentee
corporation., in a location other than where it appears on the plat of
survey at the time of patent, the former location of the inholding
will be conveved by the confirming patent to the Native corporation

" without further adjudication.

Where the inholding appears on the plat of survey but was not
excluded in any location from any prior IC to the patentee
corporation, the confirming patent will inciude the lands within the
inholding to the patentee corporation. If the inholding is
determined to be a valid claim that the BLM should have granted.
title to the land affected will have to be subsequently recovered by
title recovery procedures.

D. State Surveys

1.

Surveys made and approved by the State of Alaska may be used as a
land description in patents. However, BLM plats of survey must
reflect and identify such State surveys.
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E. Topography Shifts

1. A major purpose of the Notice, draft confirming Patent and piat of
survey to the patentee corporation. is to notify them of possible
shifts in significant topography out of or into the sections
conveyed. Some shift will occur in almost every case because the
protraction diagrams and quadrangie maps on which the selections were
made place the townships and sections only in approximate location.
The selection, however., is deemed to have been of the gurveyed
section, not the section as approximated on a quad or other map. In
most cases the shift will be minimal or insignificant. However, if
there are significant changes in topography between the selection and
the conveyance as surveyed, the Department can make certain equitable

. adjustments in the patent. An example follows:

(1) Where the sections selected were assumed to include lands along
a coastline, but the survey places the coastline in sections the
selection map showed off shore, the confirming patent will
include those sections containing the coastline. Whether or not
the sections seiected will also be included will depend on the
amount of additional acreage that will be involved, the desires
of the patentee corporation, and other affected parties.

P ii) Where a significant topographic feature (river, mouth, inlet,

é; promoatory, harbor, etc.) moves outside of a selected section

S and the adjoining section is available (i.e., withdram for
Native selection and otherwvise unreserved and unappropriated
public land), the entire topographic feature may be included in
the conveyance with the corporatxon s consent, and provided
other public values or private rights are not affected. and
provided it does not result in a conveyance in excess of the
patentee's entitlement.

F. Lands for Convevance

1. The confirming patent will include and charge against entitlements
(except in certain specific exchange areas), only “uplands.” Uplands
are depicted on the plat of survey, and do not include the submerged
lands of meandered water bodies.

G. Hydrography

1. Where water lots are shown on plats of survey, a Native corporation
may request conformance pursuant to the 1973 Manual of Survey
Instructions. as revised by 43 CFR 2650.5-2. Any request for
conformance will be forwarded to Cadastral Survey.

H. Acreage Chargeability

1. The Notice will reflect the extent of acreage charged against any
entitlement and charged against other acreage limitations in the
categories listed below, as applicable under the various ANCSA
entitlement categories.

VAN
!
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Prior This Total
Patent Patent resaining
Acreage Acreage entitlement/limitation

Valid State Selection

limi tation

Wildlife Refuge Lands

limitation

National Forest Lands

limitation

Acreage charged against

Sec. (Village or Regional) entitlement

Acreage of subsurface
Regional In-lieu entitlement

The ac;taage calculation grid as shown is not intended to cover every
possible acreage charge. Some discrstion must be used by the author
of the Notice to address every entitlement or iimitation necessary.

Acreage to be charged against entitlement for any lands which were é
previously IC'd and which have been reacquired by the United States, o
will also be reflected in the Notice.

[. Easements

1.

A listing of all easements affecting the lands will be prepared by
the appropriate field office for inclusion in the patent. Easements
will be described to match the survey description.

Any easements which were excepted and reserved in the IC(s) and which
have been deleted through the conformance process will not be listed
in the confirming patent.

Any easements which have been donated to the United States will be
excepted and reserved in the confirming patent.

Adjustments, realignments. vacation or exchanges of reserved
easements, that have been negotiated with the land owner, may be
included in the Notice. Final easements resulting from this process
will be excepted and reserved in the confirming patent. These
changes in easement location would be a means of correcting
impassable, disconnecting or duplicative easements that were
originally reserved without benefit of field investigation.

J. Reservations

1.

All reservations included in the IC(s) will be listed in the

confirming patent, except for those which wers subsequently vacated
by the United States (i.e., ditches and canals, railroad and é
telegraph lines. right to enter upon lands and survey). N
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2. Agy rights-of-way which should have been listed in the "subject to"
portion of the IC but were instead excepted and reserved, wiil be
listed as subject to interests in the confirming patent. with an
explanation of the change included in the Notice.

3. Any leases, contracts or permits. to which an IC was made subject ta.
and which are docunented to have expired. will not be included in the
confirming patemt.

K. Navigability

-1. The Notice will state whether or not the navigability determinations
- made by Bureau of Land Management prior to issuance of [C(s) remain
! unchanged, (i.e. changes by decision of the Interior Board of Land
Appeais or by a court of competent jurisdiction), and that the
lateral extent of navigability or tidal influence was clarified by
- survey.

7
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August 11, 1989
UNSURVEYED ALLOTMENT ACQUISITION PROCEDURES

The following procedures will generally apply when a Native
allottee considers selling, and the National Park Service (NPS)
wishes to acquire an approved allotment which has not yet been
surveyed by the Bureau of Land Management (BLM) and there are no
other apparent reasons preventing such a sale. These
administrative steps pertain to actions among NPS, BLM, and BIA
or the BIA Contractor. Each agency and the BIA Contractor will
be copied on all transaction related documents.

1. . The agency first contacted by the allottee will notify the
participating agencies by memorandum that there is an interest in
acquiring land described in a particular approved but unsurveyed
Native allotment application. BLM will be requested to provide
the status of the allotment applicaticn and survey. If the
allottee’s initial contact is not with the BIA or BIA Contractor
they will be advised that BIA approval is required and given the
iocation of the appropriate BIA or BIA Contractor office. NPS
will negotiate with the allottee unless directed by the allottee
to deal with the BIA, BIA Contractor, or other properly
authorized agent. To the extent allowed by federal acquisition
law and regulations NPS will cooperate with the allottee in
meeting BIA requirements for approval of the sale.

2. The BLM will notify NPS by memorandum of the status of the
application. If the application has not yet been approved but a
review of the file shows it to be valid, BLM will estimate the
date when the approval decision will be issued.

3. After the allotment application is approved, the BIA or BIA
Contractor will submit a written request to BLM for a survey
waiver and the legal description that will be used in the deed
conveying the property to the allottee. At the same time NPS and
BIA or the BIA Contractor will coordinate the preparation of an
appraisal which meets federal acquisition standards and BIA sales
requirements. After an appraisal acceptable to both NPS and BIA
is completed and BLM has agreed to waive the survey requirement
and prepared the legal description, NPS will prepare an Offer to
Sell for submission to the allottee.

4. The legal description prepared by BLM will be used in all
subsequent transaction related documents, e.g., Offer to Sell,
Preliminary Title Opinion, draft Warranty Deed from allottee back
to the U.S., and any other documents requiring a legal
description. It is important that all documents use exactly the
same legal description.

5. When the allottee signs and returns the Offer to Sell to NPS
it will be submitted to the NPS Washington Qffice for acceptance
and funding approval. The BLM and the BIA or BIA Contractor will
be notified when the Offer has been accepted by the NPS
Washington Office and funding has been approved. At this time
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NPS will normally request a Preliminary Title Opinion (PTO) £from
the Regional Solicitor, although there may be some circumstances
in which it will be necessary to request the PTO prior to
preparation of the Offer. When the PTO is issued and curative
actions, if any, are completed, a copy will be sent to the BIA or
BIA Contractor with a request for BIA or the BIA Contractor to
issue a commitment to approve the sale to BLM.

6. BLM will not convey title to.the allottee without a survey
until it receives documents showing the good faith intention of
the parties to complete a sale back to the U.S. The good faith
of  the parties will be demonstrated toc BLM by a copy of the Offer
to Sell properly accepted by the NPS and a copy of a “Commitment
to Approve Sale“ or an approved “Application to Sell"” signed by
an authorized BIA official.

7. NPS and BIA will request that BLM convey the property to the
allottee after all preliminary acquisition procedures necessary
*0 close the transaction have been completed. It is anticipated
that reconveyance to the U. S. will be completed as soon as
possible after conveyance to the allottee to minimize the risk of PRI
unforseen or changed circumstances preventing the sale from é’ '
closing despite the good faith intentions of the parties. 4

8. The BLM will deliver the original deed to the BIA, Alaska

Title Services Center, in the same manner in which Certificates ;
of Allotment are delivered. A copy of the deed will be sent to oo
the NPS and BIA, or BIA Contractor.

9. An escrow agent, paid by NPS, will be used to close the sales
transaction.. NPS will .notify BIA when the escrow agent has been
selected. The BIA will then deposit into escrow a fully executed
and approved deed of conveyance to the United States. At th

same time the NPS will deposit the purchase price into escrow. |
The transaction will then be closed in accordance with the escrow 2
instructions.
10. The NPS will send BLM a copy of the notice of closing or
escrow closing statement along with a copy of the recorded deed.

11. The BIM will close the Native allotment case (if the entire
allotment was conveyed).

12. The NPS will file the conveyance from the Native allottee to

the USA with the BLM public room and the plats will be noted
showing acquired land.

£y

A,
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SYNOPSIS OF ACQUISITION ACTIONS
Allottee contacts U.S. to sell unsurveyed allotment parcel.
S3IA notified if not initial contact agency.
NPS requests allotment status from BLM.
3LM advises NPS of allotment status.
BIA requests BLM survey waiver and legal description.
NPS and BIA coopefa:e to complete approved appraisal.
BLM issues survey waiver and legal description.

NPS sends "Offer zo Sell Real Property“ for the appraised
value to allottee for signature.

NPS submits signed Offer to headquarters for acceptance.

NPS notifies allottee, BIA, and BLM of acceptance.

NPS requests Preliminary Title Opinion (PTO) from Solicitor.
Solicitor issues PTO.

NPS completes title curative actions required by PTO.

NPS and BIA request conveyance to allottee by BLM with
proof of good faith to complete the sale, e.g., BIA
;igT?%tment to Approve Sale” and NPs_accepted “Offer to

3LM conveys allotment by deed to allottee.

NPS selects escrow agent.

Solicitor approved escrow instructions submitted to escrow
agent.

NPS delivers purchase price to escrow agent.

BIA delivers executed and approved deed from allottee to
U.S. into escrow.

Escrow agent closes sale in accordance with escrow
instructions.
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4.
5.
6.

8.

NPS:

H-2561-1 - NATIVE ALLOTMENTS

SYNOPSIS OF ACQUISITION ACTIONS BY AGENCY

Provide application status report to NPS and BIA.
Waive survey requirement.
Prepare legal description.

Convey title to the allottee.

Process allottee‘s application to sell.

Request that 3LM waive the survey requirement.

Appraise the property or review and accept NPS appraisal.
Submit appraisal to NPS for review.

Request that BLM convey the property to the allottee.
Assist the allottee in executing the deed to the U.S.
Area Director signs the deed to the U.S.

Submit the executed and approved deed into escrow.

Submit “Certificate of Title” if required by Regional
Solicitor.

Advise allottee to file an application to sell with BIA.
Request status report from BLM.

Appraise the property or review and accept BIA appraisal.
Submit appraisal to BIA for review.

Send “Offer to Sell Real Property“ for the appraised value
to allottee for signature.

Send signed Offer to NPS, WASO, for acceptance.

Request Preliminary Title Opinion (PTO) from Regional
Solicitor.

{
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3

Request that BLM convey the property to the allottee.
Prepare drait deed to U.S. iz accorcance with PTO.

Submit draft deed to BIA for execution by allottee and
approval by the Area Director.

Order title insurance and reqguest escrow services.
Deliver escrow instructions to escrow agent.

Deliver purchase price to escrow agent.
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United States Department of the Interior

OFFICE OF THE SOLICITOR IN REPLY REFER TO:
ALASKA REGION

701 C Street, fox 34
Anchorage. Alaska 99513

July 20, 1983

MEMORANDUM

To: State Director
Bureau of Land Management
Alaska State Office

From: Attorney

Office of the Regional Solicitor

Alaska Region
VVVVV ‘ Subject: Impact of the Alaska Railroad Transfer Act
on Native Allotments (960)

INTRODUCTION d

You have requested our opinion on various Native allotaent
issues which have arisen due to passage of the Alaska Railrcad
Transfer Act of 1982 (ARTA), P.L. 97-468. For Native allotments
which encompass a portion of the railroad right-of-way, the
following questions require analysis:

1. Can BLM proceed with adjudication of Native
allotments not approved prior to the passage of ARTA?

2. Can BLM presently issue Certificates for Native
allotments?

3. VWhat affect does ARTA have on Native allotments
which were administratively approved, legislatively
approved, or certificated prior to passage of ARTA?

SHORT ANSWERS

While each of your questions will be discussed in some
depth, concise answers are set out in this paragraph. As a
o, - beginning point, BIM has both the authority and the duty to
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State Director
Page 2
July 20, 1983

adjudicate Native zllotments. Certificates of Allotment can
be issued as long as an appropriate reservation for cthe rail-
road right-of-way is made in the Certificate. Previously
conveyed and/or approved Native allotments are subject to the
exclusive-use easement which must be transferred pursuant to
ARTA but, upon transfer, the reservation of a future right-of-
way imposed pursuant to 43 U.S.C. 975d will no longer have

any viability.

v : DISCUSSION

I.
Responsibilitv a2and Authoricv td Adiudicate

Saction 606(b)(2) of ARTA not only authorizes the Department
of the Interior to adjudicate pending Native allotments but

requires that the adjudication be completed within three P
years. In specific, section 606(b)(2) provides: ¢
The Secretary of the Interior shall have the
continuing jurisdiction and duty to adjudicate
unresolved claims of valid existing rights pur-
suant to applicable law and this title. The
Secretary of the Interior shall complete the :
firal administrative adjudication required
under this subsection not later than three
years after the date of enactment of this
AcT....
The BLM can, consequently, apply its normal procedures
to the adjudication of Native allotments potentially encom-
passing a portion of the Alaska Railroad right-of-way. Wwhere
the Native allotment applicant's use and occupancy does not
predate the railroad right-of-way, the application can still
be granted. While Native allotmentslﬁre limited to vacant,
unappropriated and unreserved lands, the Alaska Railroad's
right-of-way did not appropriate or reserve the fee in such a
way as to require exclusion of a strip o£/1and from an allotment.
The Alaska Railroad, 65 IBLA 376 (1982). However, an appropriate

1/ 43 CFR 2561.0-3.

2/ The Railroad has requested reconsideration of this decision
but, unless and until the decision is reversed, it is binding
upon the Department of Interior.

e,
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right-of-way reservat§9n must be made in the subsequent
conveyance document. Id. This same conclusion is reached
if the potentially exclusive-use criteria set out at 43 CFR
2561.0-5 is applied. Since a Native allotment applicant's

use and occupancy of land encompassing a portion of the
Alaska Railroad's right-of-way cannot be "potentially exclu-
sive of others,” unless it was initiated prior to the Rail-
road's location of the right-of-way, the right-of-way interest
must necessarily be excluded from the allotment.

II.
Issuance of Certificates

Issuance of a Certificate of Allotment, which is the
title document for Mative allotments,” is also allowed by
ARTA. This is most clearly seen in section 606(b)(4)(B) of
ARTA where claims of valid existing rights, such as Native
allotment applications, are accorded the same protection and
treatment as lands already conveyed out of federal ownership.
To us, this indicates a congressional recognition that rights-
to certain land had vested. With Native allotments, rights
become vested when the requisite use and occupancy is completed
and a timely application is filed. United States v. Donald E.
Flynn & Heirs of Henrv Orock, 53 IBLA 208 (1981). An even
stronger case exists ror Native allotments finally approved
by the Department prior to passage of ARTA and those Native
allotments legislatively approved by section 905 of the
Alaska National Interest Lands Conservation Act (ANILCA),

P.L. 96-487 (94 Stat. 2371). As stated in the Regional
Solicitor's memorandum of March 10, 1981, " ... title passes

upog ngislative approval, be it equitable title or legal
title."

Authority to convey is also implicit in section
606(b)(2) of ARTA. That section, set out above, mandates
that the entire administrative adjudication process be com-
pleted within three years. Such a process ordinarily

3/ The appropriate language for an exclusive-use easement
will be set out in the next section.

4/ See, State of Alaska, 45 IBLA 318 which holds that a

Certificate of Allotment passes restricted legal title to the
allottee.
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includes all necessary adjudication work, administrative '
appeals and issuance of a title document. Thus, it appears {

that approval and conveyance of lands under valid existing
claims was contemplated in ARTA. Section 605(b)(2) which
limicts dispositicn of the Railroad's real property to dis-
posals "required by law,"” does not, however, have direct
bearing on the question of BLM's authority to convey. That -
- section appliies to transacticns by the Department of Trans-
portation and not the BLM. In any case, ccnveyance to a
Native allotmentr applicant who has vested a right to a partic-
‘ular tract of land is, ia our opinion, "required by law." .

While issuance of a Certificate of Allotment is, conse-

quently, proper, the Certificate must expressly reserve a

site specific right-of-way to the United States for use by

the Alaska Railroad of all existing railroad rights-of-way. )
The Alaska Railroad, supra. Such a railroad reservation is, £
Y 1ts nature, exciusive of competing or inconsistent uses é@,f
and appears to be the type of exclusive-use easement which -
section 606(b)(4)(B) of ARTA delineates as the minimum inte-

rest to be transferred under ARTA. Since Congress identified

the nature of the Railroad’'s minimum interesr in ARTA as an
exclusive-use easement, we suggest that your reservation be
worded substantially as follows: :

Reservin% to the United States an exclusive-
use easement for the Alaska Railroad, more particu-
larly described as [give 200-foot width and the
appropriate legal description of the railrocad
right-of-way if one can be obtained].
IIl.
ARTA's Affect on Previously
Conveved and/or Approved

Native Allotments:

As already stated, csection 606(b)(4)(B) of ARTA provides B
that if the Alaska Railroad is transferred out of federal
ownership, the minimum interest to be conveyed for the rail-
road rignt-of-way is an exclusive-use easement. Thus, in
every instance where a previously approved or conveyed allot-
ment includes railroad right-of-way, an exclusive-use easement

. will be transferred and the Native allotment will be subject
to the exclusive-use easement even if there is no mention of




Appendix 27, page 5

H-2561-1 — NATIVE ALLOTMENTS _ 4
Regional Seolicitor’s Opinion, Impact of the Alaska Railroa
o Trans%er Act on Native Allotments ¢

State Director
Page 5
July 20, 1983

a railroad right-of-way in the approval document or Certificate
of Allotment. This is consistent with our view, expressed
above, that an allotment applicant could not normally have
potentially exclusive use of the railroad right-cf-way and
would take the alliotment subject to the existing right-of-wav.

However, the right to an additional right-of-way in the
future, pursuant zc <3 U.S.C. 975d, dies with the transfer of
the alaska Railrcad. Section 615(a)(l) of ARTA specifically
repeals 43 U.S.C. 373, et seg. in its entirety and there
will, consequently, be no authority for the United States o
construct additional railrsad rights-of-way in Alaska. In
additicn, section 509 of ARTA prcvides that any future right-
of-way must be obtained from the current land holder under
other epplicable laws. For federal lands, the legislative
- history clarifies that future rights-of-way will be processed
; under such laws as the Federal Policy and Management Act of
B 1976, 43 U.S.C. 1701, et seo., and not via use of 43 U.S.C.

975d. Congressional Record, H 10695 (December 21, 1982).
oy Moreover, it is our opinion that the 43 U.S.C. 973d reserva-
; ; tions contained in prior conveyances are not transferrable.
SR Thus, if and when the Alaska Railroad is transferrsd, the 43
U.S.C. 975d reservation will no longer have any viability.
- Until transfer, BLM should continue to reserve a site specific
% right-of-way for existing railroad rights-of-way as well zs
the 43 U.S5.C. 975d reservarion for future rights-of-way.

CONCLUSTON

In summary, it is cur opinion that BLM can proceed with
adjudication and certification of Native allotments provided
a site specific, two-hundred-foot, exclusive-use easement is
reserved to the United States for the Alaska Railrocad. Pre-
viously approved and/or certificated Native allotments are
also subject to the exclusive-use easement tur, cnce the
Alaska Railroad is transferred, the 43 U.S5.C. 975d reservation
will no longer be viable.

Griio W bael?

Dennis J.“Hopewell

cec: Area Director, 31a, JAO

bece: Patent Sectiaon (965)
o Railroad Project (960)
; Chief, Lands Operations (965)
o Allotment Coordinator (930) -
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PROGRAMMATIC AGREEMENT
AMONG
BUREAD OF LAND MANAGEMENT, ALASKA STATZ DIRECTOR,
BURRAD OF INDIAN AFFAIRS, JUNEAU AREA DIRECTUR,
ALASEA STATZ NISTORIC PRESZRVATION OFFICER, AND
ADVISORY COUCIL ON EISTORIC PRESERVATION
REGARDING ALASEA MATIVE ALLOTMENTS

I. PREAMBLY

Whereass:

»

Whereaa:

¥heresas

The Act of May 17, 1906, as amsnded by the Act of August 2, 1936,

authorized the Secrstary of tha Interior (the Secrstary) to allot

up to 160 acres to any qualified Alasks Native (Indian, Aleut, or

Zakimo) upon proof of the applicant‘s substancially continneus use
and occupancy of the land foer a parioed of five years;

The Alaska Native Claims Sattlement Act of December 18, 1971,
repealed the 1906 act, precluding any nev allotment applications
after that date but not affscting pending applicacions;

- The Alaska NHational Interest Lands Consservation Act of December 2,

1980 (ANILCA), legislatively approved pending allotmenc
applications invelving lands unreserved as of Dacember 13, 1968,
requiring the Sscratary only to perform cadastral surveys and to
issue allotment certificates therefor;

The same ANILCA required the Secretary to adjudicate allotment
applications involving cercain reserved lands, adjudicacion being
the process of verifying that an applicant meets qualifying
criteria for an allotment under the 1306 act as amended, and then,
vhen the Secretary finds that the criteria are mec, to perform
cadastral surveys and to issue allotmenc cercificates;

The Bureau of Land Management (BLM) executes the Secretary's
responsibility by adjudicacing and approving applications,
approval coming automatically upon finding that the qualifying

criteria ars met, and by performing cadastral surveys and issuing
allotment certificates;

The Bureau of Indian Affairs (BIA) assumes an administrative role
upen BLM's approval of an sllotment application, and recains thac
role after final allotment certification except vhen the allottes
requests and is granted a removal of rescrictions;

The BIA's administrative role encails approval for proposed
capital improvements and developments on, or slienation of
intereat in, allotmencs;— -
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Vhersas: The BIA, in carrying out this administrative role and as part of
its normal duties, observes the requirsmsnts of Section 106 of the
National Historic Preservation Act prior to approving a changs in
an sllotment's restricted scatus;

Whereas: The BIA has determined that its approval of an allottee's proposed
developmencs on, or alienation of, an allotment constitutes an
undertaking in the sense of Saction 1063

Yhereas: Regulations of the Advisory Commeil on Historic Preservation
(Council) impilementing Section 106 pruvide that an agency official
asy elsct to fulfill ths agency’s Section 106 responsibilities for
& large or complex undertaking through & Programmatic Agreesant,
and that a Programmatic Agrssment is appropriate vhen effects on
historic properties camnot be fully determined in advance;

Vheressa: Tha LM and the BIA, in the interescs of furtharing both the
Secratary's broad historic preservation cbjectives and the intent
of the National Ristoric Preservacion Act, have electsd as &

v ©  matter of policy to establish mechanisms through this Programmeatic
Agreement for sharing information and coordinating efforcts before
and after applicacion approval and allotasnt conveyance, to aid
and facilitate BIA's future section 106 revievs;

Iiersgfore: 7The parties to this Programmscic Agrsement agree that ths
procedurss set out belov provide an adequats system for taking
into account historic propertiss that might be affected by ths
axscution of the Secrscary‘'s responsibilities concerning Alaska { ‘
Native allotments, and that through this Programmacic Agreement .’
the Council has been afforded a reasonable opportumity to commenc.

II. PROCEDURAL STIPULATIONS
A. DBuresu of Land Management

1. The BIM will proceed vith the adjudication of allotment !
applicationa. For those found to meat the requiremencs of lav, cadastral
surveys vill be performed and allotment cercificates will be issued.

2. The BLM will notify the BIA vhen allotment certificates have been ,
issued, and will provide or make available to the BIA any records, zaps, and
docuzents vhich may assist the BIA in observing Section 106 requirements on
the allotments. This vill include maps that locate significant cultural
propercties (i.s., Naticnal Historic Landmarks, properties included in the
National Register of Historic Flaces, properties determined eligible for the
Hational Register, and other recorded cultural properties cthought to qualify
for the National Register) relative to sllotment locations.

e
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3. The BLM will notify other Federal agencies (HNational Park Service,
Fish and Wildlife Service, Forest Service) vhen certificaction of allotmencs
involves land units under their jurisdiction, and will request that these
agencies provide or make available to the BIA any additional decumentation
they may have pertaining to properties identiflied under stipulation II.A.2.

4, During field visits for survey and adjudicacion purposes, BLM field
creve vill idencify allotments vith surface features indicating the presence
of significant cultural properties, and will notify the BIA and the SHPO of
their findings. The BLM cultural resource staff will brief the field crews on
the identifying characteriscics of significant cultural properties by region.

B. Bureay of Indian Affairs

1. PFollowing BlL¥'s issuance of allotment certificates, the BIA will
sdminiscer rescricted allotments. Befors approving requests to change
allotment resctrictions, the BIA vill observe Section 106 requiremencts. This
vill Re done by screening allotments against information described in
acipulations II.A.2. and II.A.3., in consultation with the SHPO, and by
performing cultural resource surveys vhen it appsars that significanc cuitural
properties may be present. When needed, surveys vill be conducted on the
ground by professionally qualified cultural resourcs specialists, following
the Secretary's criteria at 42 FR 35382, and will be performed according to the
Secretary‘s "Standards and Guidelines for Archeclogy and Historic Preservation*
found at 48 FR 44716.

2. As necessary to protect significant cultural propercies, the BIA
vill exercize the authority associated vith its administrative role, including
(a) authority to enter onto an allotment to conduct survey and/or to parform
appropriace mitigation of effscts, such as recordation or other data recovery,
and (d) authority to defer approval of am allottee's proposal uncil the BIA
has completed mitigation. Provisional approval may be given if the allottee
agrees to delay steps that could damage cultural properties uncil mitigacion
is done. The BIA will defer approval only under extraordinary circumscances,.
and vill not extend deferral more than one year after the need for mitigation
is discovered., :

3. If the BIA finds that its approval of an allottee's proposed action
vould have an adverse effect on a significanc cultural property, the BIA will
develop a plan for aveiding or mivigating the effect and will consult with the
SHPO. The BIA's preparation and the SHPO's approval of mitigation plans will
be guided by the Comprehensive State Historic Preservation Plan for Alaska.

4. The BIA and the SHPO may elect to consult programmacically on
(a) kinds of properties that should ordinarily be found eligible for the
National Register, including defining characterisctics, and on (b) forms of
treataent that vould be appropriate for each, including criteria and
limitations. The purpose of such consultation and agreement would be to
enable the BIA, under mutually specified and limited conditions, to avoid or
mitigate potencial dasage to significant cultural properties by taking
appropriate steps, such as relocation of proposed uses or actions, detailed
recordation, data recovery, or other appropriate means, during the initial
fleld visic. :
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S. Identified cultural propsrties will be evaluated for National
Register esligibility on the form or in the format developed in consultaction
vith the SHPO. '

6. If the BIA and the SHPO agree that a property is eligible under the
National Register criteria, the property will be considered eligible for
purpases of this Programmatic Agreement. If the BIA and the SHPO do not agege ™ @ -
on & property’s eligibility or ineligibility, they will follow the eligibility
determination procedures of 36 CFR Part 60. o

7. The BIA will submit reports to the SHPO for all survey and .
mitigacion vork, including reports vhen no cultural propercies are located or
vhen no effect to a significant cultural property will occur. Reports will
follov the Secretary's "Standards and GCuidelines for Archeology and Hiscoric
Preservation” and supplemental guidelines developed by the SHPO.

. 3. If artifacts and octher satsrial remains are recovered as part of
survey or mitigation vork, and if it is deemed nacessary to conduct anslyses
or relatsd studies cthat caunot be completed on site, ths BIA will executs a
short-tern loan agreemsnt vith the allottes vho owns ths macerials so that the
BIA may remove them from tha allotment and retain them for the reasonabls and
definite time needed to complete analyses or scudies. Ths BIA may alse
encourage the allottes, at his or her free choice, to maks s long-term loaa or
donation of such materials to tha United States, to be held in trust or as
Unitad States property at ths University of Alaska Museum in Fairbanks, uneil 7
such tize as the appropriats Native Association or Corporation has an adequace é
curatorial faeility for housing and interpreting the materials (see II.D.).
The BIA will document any short-term or long-term loan or donation in a
legally sufficient manner, providing the allottee with a copy. An allottee’s
choice not to agzee to a long-term loan or donation will not influence the
BIA's decision with respect to a requasted change in allotment restrictions.

C. Ssace Hiscoric Preaervsgion Officer

1. The SHPO will make available for BIA examinaticn all relevanc =
records of cultural properties, and will actively participate with the BIA in:
consideration of survey priorities; evaluation of cultural properties;
asseszment of potential effect; and determination of appropriate avoidance or
mitigacion steps.

2. The SHPO will reviev the BIA's preliminary findings on eligibilicy,
effect, and avoidance or mitigacion alternatives, provided that adequate
informaction has been forwarded to the SHPO, and will respond within 30 days
after receipt of all pertinent information.

D. All Parcies

All parties to this agreement will encourage the establishment of
appropriate curatorial facilities by Native Associations or Corporations under
Section 1318 of ANILCA or other autherities or policies as may be relevant.




Appendix 28, page 5

H-2561~1 - NATIVE ALLOTMENTS
Programmatic Agreement Regarding Historic Preservation

IIZ. ADMINISTRATIVE STIPULATIONS

A. Resolucion of Disagreements. Should any of the parties to this
agreement object to the manner in vhich it i{s implemented with reference to a
apecific allotment parcel or group of parcels, the BIA will consult with the
objecting party to resolve the objection. If the BIA determines after such
consultation that the objection cannot be resolved, the BIA will forward all
documentation relevant to the dispute to the Council. Within 30 days after
receipt of sll pertinent documencation, the Council will either (1) provide
the BIA vith recosmendacions, vhich the BIA will take into account in reaching
a final decision, or (2) notify the BIA that the Council will comment on the
action in accordance vith 35 CFR 800.5(b).

8. Reporta. The BIA will continue its present policy of reporting work
done on allotment parcels to the SHPO. This includes submission of both
{temized inventory lists summsarizing cultural resourece survey findings after
the close of each field season, and i{ndividual parcel reports prior to the
start of the next field season. Reports vill follow the Secretary's
“Standards and Guidelines on Archeology and Historic Preservacion.”

C. Pericdic Reviev., Based on reports prepared in accordance with
stipulation III.B. and other informacion, the parties to this agreementc will
periodically reviev its implementation to determine whether it should bhe
continued, modified, or terminated.

D. Vithdrawal {rom Agresment. Any party to this agreement may vithdrav

from the agreement by providing 90 days’ notice to all other parcties, stacting
the intention to vithdrav and the reasons therefor. In the event of a party's
vithdraval, the other parties will consult to deter=ine wvhether the agreement
can resain in force, sust be modified, or must be terminated.
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E. ZTermmination of Agreement or Fallure to Carxy Out JTerma. Termination of
this agreementc, or failure to carry out its terms, will require the BIA to
comply wvith 36 CFR 800.4 through 800.6 with regard to individual allotments.

IV. SIGRATURES

This Programmacic A;ruune: becomes effective on the date of the last
signature below.

O ki
: N =12 -9’
State Biresctor, Bureau of (Date) s Director, Bureau of (Date)
Land Management, Alaska Indian Affairs, Juneau Area e
~(
)—'-"‘4‘— i&“,

s%:i Historic Preservation  (Date) irzan, Advisefy Counci¥” (Date)
fficer, Alaska on Hiscoric Preservation
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Native Allotment 1906 Checklist

Current Address: e
Decessed?
Date of Birth:
Attorney?
Legel Description:
| Date . yes No

17 Application complete, certified and filed w/BLM?
Location map_and written description agree?
2. _Uss and occupancy timely filed?
_Date of claimed use snd occupancy
3. Uss and occupancy predates withdrawals or other
seqreqative spplications or classifications?
State salection S/N
State salection predates NA filing date
= (60 day right of private contest)
Native salection S/N
£0 or PLO No.
Other
4_Field Exam Com Completed?
Favorebie?
Notice for correct !wanon licant gidn't accompany)?
Additional evidence requested ( unfavorabisor
inconciusive field report)?
Additional evidence received?
Adequate?
S. Relocated by field report, amenament, etc.
AALMRS and status piat corrected?

Relacation notice to State and other perties?
New mineral

eral report requested?
6. _Mineral report on file for current location?
Potentiatly vaiuabie for locatables or iessabies
other than cosl, oil and gas?
Applicant notified prior to 6-1-81 or within
180 days of change of location
(required if otherwise legislatively approved)
Minersi-in-character exam requested?
Valusble?
Patentially valuable for coal, oil or gas?
Minerai reservation decision issued?
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Native Allotment 1906 Checkiist

7. Relinquished ( B1A concur after or 7- 12-77)?

_State and other parties notified ( if after

12-2- iOmdmtinNPQM‘?

§ Protest filed?

valid?

Dismw

9, Roads/rimtsofwav/traﬂs etc.

Predates aliostment U&O

Decision includes "subjaét 10" or reservation?

10. Conflicting claims rejected?

1. 5u

Final date to amend notice sent?

Conformed?

12. Fila contains

Current/correct sbstract?

~ Current plat and Hi?

TWPALL?

Copies of related conveyance documents, PLOS _etc.

ADJUDICATOR REVIEWER

Yerified by:
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DISCUSSION OF LEGAL DEFECTS

&
FACTUAL ISSUES REQUIRING A HEARING
IN ADJUDICATION OF NATIVE ALLOTMENT APPLICATIONS

Legal defect refers to a situation where an application must be rejected for failure to
compiy with a provision of law or regulation. [n these cases, there are no material
issues of fact (those that would affect the outcome of a case) that can be resolved
through an oral hearing and the evidence of record clearly supports the reason(s) for
rejection. .

Toillustrate, if a Native allotment applicant filed an application and alleged
commencement of use and occupancy after the lands were withdrawn from entry
under the Native Allotment Act and there were no evidence of record disputing the
date of filing or the accuracy of the statements, the application wouid be considered
legaily defective and rejected without a hearing. (The oniy exception wouid be if the
withdrawal were subsequently revoked or modified to open the lands to Native
allotment tilings, and the applicant timely filed an application and used and occupied
the lands at some point in time after the opening.)

Other relatively common iegai defects inciude: (1) failure to file proof of use and
occupancy within six vears from the date of filing an application (statutory life
principle, Native Allotment Handbook, pp. 12-13) 1/; (2) failure to establish use and
occupancy prior to a withdrawal or other segregative action by the age of six (Native
Allotment Handbook, p. 17); and (3) a determination that the lands under
application are valuabie for minerals other than coal, oil, or gas (Native Allotment
Handbook, pp. 24-25). Please note the qualifying conditions Jisted for these situations
in the Native Allotment Handbook.

A Native ailotment appiicant must be offered the opportunity for a hearing if an
appiication is proposed for rejection due to insufficient or disputed evidence of use
and occupancy. This is because there is no absolute blueprint for compliance with the
use and occupancy requirements. [t is the opinion of the courts that the facts in these
instances are best sorted out and finally determined through the process of oral
inquiry. Pencev. Kleppe, 529 F.2d 135, 142 (9th Cir. 1976).

1/ Note the exceprtions for applications filed prior to December 6, 1958, and the
statement of the statutory life principle, Page 2 - Memorandum of Attorney dtd.
January 5, 1990, Office of the Regional Solicitor, Alaska Region, Clarification of
Opinion Regarding joseph limmie, J-010212 (Januarv 5, 1990). This opinion

discusses application of the statutory life rule to Aguilar applications and corrects the

cutoff date mentioned in the Handbook for the six-year ruie from 1964 to 1958.
(Recent Handout to 960).
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In Pence, supra, at page 143, the Court stated:

Written documents do not allow the trier of fact

[decision-maker] to assess the demeaner and attitude

of the various witnesses and thereby test their credibility.

Finally, written evidence cannot be drawn so as to allow

the apphcantwframehxsargumemmamannerthat

stresses points that appear to be important to the decision-maker.

In sum, written testimony is inadequate to satisfy due process when
it involves a right as important as the right to be allotted land

under the Act.

In contest situations (governed by the provisions of 43 Code of Federal
Regulations (CFR) 4.450 and 4.451), or referral to a hearing at the discretion of the
Interior Board of Land Appeais (IBLA) (43 CFR 4.415), testimony is given before an
Administrative Law judge and the final decision is appealable to IBLA. Aguilar
hearings are conducted by a BLM Hearings Officer in accordance with the 1983
Aguilar Stipulations and Alaska State Office policy and procedures. Aguiiar
decisions are final for the Department.

The right to hearing is not limited to factual questions related to use and occupancy.
For instance, hearings may be required to resolve factual issues related to timely

filing, relinquishment or amendment of an application. However, as noted above,

an applicant must be granted an opportunity for a hearing prior to any rejection based
on insufficient or disputed evidence of use and occupancy. Pence, supra, affirms that
the applicant's failure to comply with the use and occupancy requirements can never
rest on the written record alone {unless the applicant does not exercise the right to
hearing, in which case, the charges are taken as admitted and the application is
rejected based on the evidence of record (cf. 43 CFR 4.450-7)).

At times, the right to hearing turns on obscure points of law or administrative
procedure that adjudicators may not be aware of when evaluating the applications.
This usually occurs where no clear precedent or policy has been established to
distinguish a situation from others that appear to be almost identical. It is in these
circumstances that our attorneys and the Interior Board of Land Appeals actively
come into play. Note, for example, the distinction between IBLA's rulings on the
issue of timely filing in Heirs of Linda Anelon, 101 IBLA 333 (1988) and June ..

Degnan (On Reconsideration), 111 IBLA 360 (1989) 1/. The Board, in Heirs of Linda
Anelon, vacated BLM's rejection of the Native allotment application due to failure

to timely file and referred the case to the Office of Hearings and Appeals for hearing.

1/ Following petition for reconsideration by the applicant, Degnan (On
Reconsideration) was set aside by IBLA (Order of January 31, 1990), pending receipt of
information that clearly sets forth "the material issue(s) of fact that Degnan contends
remains in dispute.”
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But in June I. Degnan, the Board reversed its original decision to refer Degnan's case
for hearing on the timeiy filing issue, noting at page 362:

In its petition for reconsideration, BLM states that

Anelon is distinguishable from the instant case because

Anelon involves specific allegations of an actual filing

of a Native allotment appiication. The most Degnan alleges,

... is that an application was mailed. Filing is accompiished

when a document is delivered to and received by the proper

office; depositing a document in the mails does not constitute filing.
43 CFR 1821.2-2(f)....

We have examined our decision in Degnan in light of the
arguments advanced by BLM in its petition and are persuaded
that it is appropriate to grant the petition. On reconsideration,
we conciude that affidavits of mailing are not a sufficient basis
for granting a hearing on the issue of filing and, accordingly,
reverse our decdsion in Degnan.

In Degnan, the Board invoked the presumption of regularity to support its decision:
“Under this rule of law, it is presumed that administrative officials have properiy
discharged their duties and not lost or misplaced legally significant documents
submitted for filing" [emphasis added]. The Board then reasoned that evidence
submitted by the applicant may overcome this presumption, but that the evidence
submitted by Degnan, consisting primarily of affidavits, was insufficient to support
the grant of hearing, because it was not evidence of receipt of the appiication by the
Department. Consequently, there was no material issue of fact to be decided at
hearing. The Board affirmed that BLM may reject a claim without a hearing if the
validity of the claim hinges on the legal effect of facts of record (in this case, failure to
timetly file the application). '

Degnan and Anelon illustrate the complexity of the issues involved with

decisions to reject claims for legal defects or refer the cases to hearing. Adjudicators
shouid read both of these decisions and the Regional Solicitor's memorandum 1/ on
the Anelon case to acquire a complete understanding of the ramifications and

context of the decisions. It seems that in the matter of Native allotment law, there is
always an exception to what we thought was the rule and that it is sometimes very
case specific. In the event you are confronted with a question that is not clearly
resolved by vour source materials (including IBLA and Court decisions) ask vour lead
for assistance.

1/ April 4, 1988 Memorandum of Deputy Regional Solicitor, Office of the Regional
Solicitor, Alaska Region, IBLA Decision, Heirs of Linda Aneion , 101 IBLA 333 (1988).

Note: Since this paper was initially written, IBLA has affirmed (see June Deanan
(On Reconsideration), 114 IBLA 373 (1990)) its initial decision in June Deanan,
108 IBLA 282 (1989), concluding that the applicant is entitled to a hearing. -



Appendix 30, page 4

H-2561-1 - NATIVE ALLOTMENTS _
Discussion of Legal Defects and Factual Issues Requiring a Hearing {,ﬁ

SELECTIVE LIST OF CASES WHICH ADDRESS LEGAL DEFECTS
AND THE RIGHT TO HEARING 1/
(Current to March 6, 1990)

\eral Court Decisi
Right to Hearing

Pence v. Kleppe, 529 F.2d 135 (9th Cir. 1976) -
precedent case. ’

Pence v. Andrus, 586 F.2d 733 (9th Cir. 1978) -
discusses and affirms appropriateness of contest procedures.

Aguilar v. United States, 474 F. Supp. 840 (D. Alas. 1979) - right to hearing
where lands have been conveyed out of federal jurisdiction.

Withdrawais
Akootchook v. Clark, 474 F.2d 1316 (9th Cir. 1984) - use and occupancy
initiated subsequent to withdrawals for wildlife refuges. .
Interior Board of Land Appeals
Timely Filing

June I. Degnan (On Reconsideration), 111 IBLA 360 (1989).
(Set aside by IBLA (Order of January 31, 1990) pending review of
applicant's pieadings.y

Heirs of Linda Anelon, 101 IBLA 333 (1988).

1/ This list is a selective summary of relevant case law. It does not inciude all
decisions related to legai defects and the right to hearing.

AN
|3
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Failure to Predate State Selection
Christine Hansen Monroe, 112 IBLA 181 (1989).
Roselyn Isaacs (On Reconsideration), 53 IBLA 306 (1981).
Helen F. Smith, 15 IBLA 301 (1974). |

Failure to Predate Selection Filed by Territory of Alaska

v

Patrick L. Philpott, 113 IBLA 21 (1990).

Use and Occupancy
(Disputed Issues of Fact)

Pedro Bay Corporation, 88 IBLA 349 (1985).

Use and Occupancy
(Right to Hearing)

State of Alaska, 109 IBLA 339 (1989).

Use and Occupancy
(Contest Directed by IBLA)

State of Alaska, 85 IBLA 196 (1985).
[Charlie Blatchford case - contest directed where there is
significant evidence refuting the existence of substantially
continuous use and occupancy.] Cf. State of Alaska, 113 IBLA 80,84
(1990) which directs contest in a similar situation.
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Discussion of Legal Defects and Factual Issues Requiring a Hearing

Effect of Prior-Filed Trade and Manufacturing Site
Notice of Location on Rights of Native Allotment Applicant

Agnes Mavo Moore (On judicial Remand), 102 IBLA 147 (1988).

Effect of Segregation of Lands

Ramona Field, 110 IBLA 367 (1989) -
effect of withdrawals.

Haroid Ahmasuk, et al.. 96 IBLA 42 (1987) -
military reservatons.

Roselyn Isaac (On Reconsideration), 53 IBLA 306 (1981) -
initiation of use and occupancy following segregation of lands.

Estate of Guy C. Groat, Jr., Violet Roehl, 46 IBLA 165 (1980) -
segregation of land prior to Native allotment filing.

Andrew Petla, 43 IBLA 186 (1979) -
initiation of use and occupancy following segregation of lands.
Application for Land Claimed
by Prior Native Allotment Appiicant

Norma E. Richards, 43 IBLA 288 (1979).

Applicant Born After Withdrawal of Lands

Arthur Martin, 41 IBLA 224 (1979).
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""" (T Discussion of Legal Defects and Factual Issues Requiring a Heari mg
Applicant Less Than Six Years Old

- At Time Lands Segregated

Heirs of Doreen itta, 97 IBLA 261 (1987).
Nicky Nickoli, 43 IBLA 296 (1979).
Floyd L. Anderson, Sr., 41 IBLA 280 (1579).

Lands Valuable for Minerais
Billy Morry, 72 IBLA 13 (1983).
Heirs of Simon Paneak, 55 IBLA 305 (1981).
gj Edith Szmyd, Beulah Hoth, 50 IBLA 61 (1980).

Cessation of Use
(Rejection Without Hearing)

Jonas Ningeok, 109 IBLA 347 (1989).
["Where a Native uses and occupies land but does not file a Native
allotment appiication for such land and thereafter ceases use and
occupancy of the land for more than 20 vears, during which time the
Federal government withdraws the land from appropriation ... a Native
allotment application subsequently filed for the land must be rejected.”]

Filing of Evidence of Use and Occupancy
(Statutory Life)

Julius F. Pleasant, et al., 5 IBLA 171 (1972).

P
&
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o Legislative Approval Checklist
LEGISLATIVE APPROVAL
CHECK LIST
YES NO

The application must:

l. Have been pending before the Department on
or before December 18, 1971;

2. Not have been knowingly and voluntarily
.relinquished.

In addition, the application must describe
land:

3. in the NPRA (National Petrolium Reserve) or
not reserved on December 13, 1968;

4. not patented or deeded to the State of
Alaska or any other party;

3. not validly selected or TA'd or confirmed
to the State on or before December 18, 1971,
unless it was withdrawn pursuant to
Sec. 11 (a)(1)(A) of ANCSA;

6. not in a unit of the National Park System
established on or before December 2, 1980 uniess
it is in an ANCSA Sec. 11(a)(1) withdrawal;

~ 7. not in a power site reserve in which a project is
licensed or which is presently utilized for

power generation.

In addition, by June 1, 1980 the application
must not have been:

8. Determined (with notice to the applicant) to
describe land with possible mineral values;

9. Validly protested.
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{f Secretarial Order 3040
L SRS
- T {'.', <, 4 ) - .
a ‘\.“ ‘a‘ - ~ “‘\ - Y - 3¢’
Ny Unr 2 Btrtes Do arsmaat o0 oh2 Tnteno -
} S |
) H
- OFFICE OF THE SECRETARY .
> WASHINGTON, D.C. 1.240

ORDER NO. 3040
Subiect: Alaska Native Allotments

Sec. 1 Purpose. The purpose of this order is to rescind the Department's
" policy, as expressed in an Octcber 18, 1973, mercrandum from the Assistant
Secretary, land and Water Resources, to the Director, Bureau of Land .
Maragement, that the full five years use and occupancy required under the
Alasxa Native Allotment Act (Act of May 17, 1906, 34-Stat., 197, as
amended, Act of August 2, 1956, 70 Stat. 954, 48 U.S.C. § 357b, recadified
as 43 U.5.C. § 270-1) must be conpleted prior to a withdrawal of the lang
{hereinafter, the "five—year prior rule”).

e Sec. 2 %3. frior to the Decerber 18, 1971, passage of the
{ Alaska Native Claims Settlement Act (85 Stat. 688, 43 U.S.C. § 1601,
S’ et seq.) (ANCSA), one methad by which Alaska Natives could obtain title

to public land was under the Alaska Native Allotment Act. Although,
ANCSA expressly repealed the Alaska Kative Allotment Act (ANCSA § 18,

} U.S.C. § 1617), it specifically preserved the several thousand claims
_onding before the Department as of December 18, 1971.

b. In 1973, the Ddpartment adopted the five-year prior rule,
which stated: *Vacant, unappropriated and unreserved land in Alaska is
available for allotment under the Native Allotment Act. With respect to
reserved or withdrawn land, if a Native has carpleted the five-year
pericd of statutory substantial use and occupancy prior to the effective
date of the withdrawal or reservation, the withdrawal may be revoked amd
the allotment granted.™= This policy, and restrictive interpretation of
requirements of 43 U.S.C. § 270~1, resulted in the denial of many applica-
tions, As a further result, several lawsuits have been filed and arxe
pending against the [epartment.

*

~ €. On July 11, 1978, rnotice was published in the Federal
Register (43, Fed. Reg. 29837), inviting comments for 30 days frum the
date of the notice on a pending Departmental reconsideration of the
five—year prior rule. Written responses were received from: Ahtna,
Bering Straits, Calista, and NANA regional corporations; the Upper
Tanana Development Corporation and the Tanana Chiefs Oonference, Inc.;
the Alaska Legal Services (orporation; the State Director, Alaska
Stare Office. Burean of lLand Manacement: and, James F. vouirét:ine'
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lsq. . An:hdri'gg- 2s part of the reconsideration process, all of these
respcnses were reéviewed o3 analyzed. The respons £ were all rather
jeneral in their coiments, all highly critical of the five-year prior
cule, and all highly supportive of the action taken today in Section 3.

5ec. 3 Folicy Cecision. a. I have urdertaken a review, with the
olicitor, o¥ the five—year prior rule. 1 have aprroached the review
rom the premise that th» Alaska Native Allotment Act was an act
;assed for the benefit of Natives and should, therefore, be liberally
construed in favor of Natives. The Act itself does not contain the
Iive~year prior rule as an express requzrement. The policy appears
o have criginated as a result of the exercise of agency discretion.
3ince it was issued, however, the United States Court of Appeals for
zhe Ninth Circuit has ruled, in Pence v, Klepoe, 529 F.2d_135

9th Cir. 1976), that the range of the Deparument's discretion in
jealing with Native allotments is narrower than was previcusly
supposed.  whether or not the five-vear prior ruie is a proper exercise
>f the Department's discretion, it is rot consistent with ny policy,
chat of liberally construing acts passed for the benefit of Natives.

b. Accordingly, I hereby rescind the fzve-yaatepncr rule in

- of a rule which merely requires that the full five years use and
~ ~pancy mist be campleted prior to the granting of the Native allotrent:
ipplication, provided that the applicant has either filed for a Native
allotment or commenced use and occupancy prior to a withdrawal of the
lang.

jec. 4 Determinations. It is hereby determined that the action contained
lerein ooes not require a detailed statement pursuant to § 102(2)(c) of
the National Znvironmental Policy Act of 1969, 42 U.S.C. § 4332(2)(e),
ind that this document does not contain a significant requlatory proposal

requiring preparation of a regulatory analysis unde: Executive Order
~2044.

’ec. 5 Apolicability. This order is applicable to all applications under
he Alaska Native Allotment Act which were pending before the Department

n Decenber 18, 1971. Where applications which were rejected because

f the policy here:.n rescinded are now pending before a Federal court,

the court will be reguested to remand the-case to the Department for further
iction consistent with this Order.
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- Sec. 6 Effective Date. This order is effective immediately, and will
remain in effect untll its conversion to the Code of Federal rFegula-
tions. Such conversion will be carpleted within six months of the

) date of this order, at which time it will be considered obsolete.,

- ecretacy of the. Interior Tt iee

B 6(\% tate: MAY 295 1973

«MMM\
r S

{

]
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; - Regional Solicitor's Opinion, Reservation of Omnibus Act Rights-of-Way

in Patents and in Native Allotment Certificates
( : '
United States Department of the Intertor
OFFICE OF THE soLicrron

VRASK A REGION
310 L Street, Saide 100

Anehoeage, Manka 990608 @ P

A

n

august 23, 1982 - ?,- .‘;{
s ~ zZ3
— ) ™~
22 - =
MEMORANDUM 7%%, 3” <
- L g -
To: State Director e >
2 Bureau of Land Management k73 n
Alaska State Office g:

; From: Attorney o
i Office of the Regional Solicitor
Alaska Region

Subject: Reservation of Omnibus Act Rights-of-Way
in Patents and in Native Allotment
Certificates (9232)

{ y By memorandum of July 28, 1982, you Set out thc BLM's
U’ view that patents and Native allotment certificates should
be made subject to those rights-of-way transferred by
Section 21 of the Alaska Omnibus Act, Public Law 86-70
(73 Stat. 141 at 145) and asked for suggestions and comments
on the proper wording for such a conveyance provision.

With a few caveats, we agree with your stated view that
V patents and allotment certificates are .subject to rights-of-
4 way conveyed pursuant ¢5 the Alaska Omnibus Act. First,

. while the transfer of the roads was mandated by Secticn 21
of the Alaska Omnibus Act, the actual transfer was consum-
mated by a quitclaim deed from the Secretary of Commerce
dated June 30, 1959. Schedule A of that deed lists the
particular roads transferred to the State of Alaska. The
widths of the roads vary and are determined by reference to
the applicable Departmental land orders (i.e., S$.0. 2665 and
PLO's 601, 757, and 1613).

Second, the gencral procedure we arc agreeing with in
‘\eo" this memorandum pertains only to patents and allotment
‘n.v‘ 2o certificates issucd in those cases where the entries or use

0 P and occupancy commenced after the 1959 conveyance to the
f“ 155 State. The general procedure does not apply to patents or
p"" €

$5 allotment certificates based on entries or use and occupancy
9 _D ™ predating convevance of the road. Those situations require

o” a different treatment, as well as a careful factual analysis,
gVNTéand are not encompassed by this memorandum.
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in Patents and in Native Allotment Certificatps ./

SD, BLM .
August 23, 1982
Page 2

It should also be noted that, while the Native Allotment
Act of May 17, 1906 (33 Stat. 197) does not specilically
provide that a Mative allotment will be subject o such
rights-of-way, if the Jative Allottee's use and occupancy
did not commence prior to the conveyance of the particular
road involved, then that interest in land was alrcady out of
Federal ownership and was not available tc the Allottee.
Thus., we have a unique situation where an lnterest in the
land has been previously conveved and cannot be part 5f the
Native allotment. ilencc., where the use and occupancy started
after the conveyancc of the road. it would be appropriate to
make the allotment carzificatc subject to the specific road
which was ceonvevea cursuant to the Alaska Omnibus ace.

Accordingiy., =i those instances where the wiéth of the o
Omnibus Act roacd can he determined, we recommend convevance
wording similar to the following: =

An casement for highway purpeses, axtending ~
{number of feet) cach side of the centerline, in the L
(road rame as 1t appears in Sechdule i of the quit- S R
claim cieed) transrerred to the State oI Alaska by the
quitciais deed dated June 30, 1959, and executed by tre
Secretary of Commerce pursuant to the author:cy of the
Alaska Omnibus Act, Public Law 86-70 (73 Stat. 1l41) as -
to (lcgal deseriction or road locaticn as to township,
range anc sactlen as applicable).

“there the width o road cannct be ascertained, you c¢2an use
the above language by deleting "coxtending {(number cf feet)
each side of the centerline.”

We belicve this language sufficiently ties the road to
its location and width at the time of the gquitclain deed of
June 30, 1959. We certainly agree that any realignments,
ctc., cannot be recognized in a patent or allotment certi-
ficate unless they are coverced by additional rights-of-way
grants and are otherwise proper. In additicn, the language -
set out above is consistent with that set out in a memorandum
of October 16, 1979 from the Chief, Branch of ANCSA Adjudica- =
tion to all ANCSA Scction Chicfs. The only difference in
the proposed language is a correction of the recferenced date
of the quitclaim deed from Junc 3, 1959 to June 30, 1959.
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Page 3

. If you have further questi
-urther a2ssistcance,

ions or iI we can be of
clease let us !:now. -

.

e 17 ST e c o ¢ a
4

Denniys - '

. Hopewell

bee: Pacent Specialist
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)

ALPHABETICAL INDEX
for
NATIVE ALLOTMENT HANDBOOK

-A-

AALMRS p. II-2; 1I-17; 1I-18; II-25; II-34; III-32; V-1; V-7;
V-10; V-19; V-21; appendix 19
Abandonment p. III-11
Access, public p. 1I-10; III-4; II-8 & 9; III-14; III-18 & 19;
V-5; V-14 to 17

Accretion p. III-24
Acreage, approved p. III-12
Y Acreage, reduced p. II-6; III-14; III-15
Act of March 4, 1915, p. II-25

: Act of May 17, 1906 (see Native Allotment Act)
Action Code Dictionary p. 1I-34; appendix 19
Adjudication, notification of p. V-1; illustration 14
Adjudicative decision, documentation of p. V-5; V-16;
illustration 16
Administrative Law Judge (ALJ) p. III-1; III-9; V-18 to 20
Adverse parties, defined p. V-5; V-14; V-22
Affidavits p. I-5; III-15; V-7 (see also Witness statements)
Affirming decisions p. V-21
Age, applicant p. II-19 & 20; V-7; X-1
Agriculture, chiefly valuable for p. I-3
Aguilar, et al v, United States p. II-30; III-8
Aguilar, Ethel p. II-30
Aguilar procedures p. II-9; II-30; V-14; V-18
Aguilar stipulations p. II-30; appendix 17
Akootchook, George p. II-21
Alaknak Wild and Scenic River, p. II-26
Alaska Legal Services Corporation (ALSC) p. II-2; II-14; II-16;
II-22
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Alaska National Interest Lands Conservation Act (ANILCA)
p. I-5; 1I-14; 1I-15; II-16; II-20 & 21; II-26; II-29;
I-32; MI-12; 1II-13; IV-1 to 4; V-3; V-12; appendix 5

Alaska Native Claims Settlement Act (ANCSA) p. I-3; II-3;
1I-26; II-28 & 29; II-12; IV-2

Alaska Railroad Transfer Act of 1982 p. V-17; appendix 27

Alaska Title Services Center (ATSC) p. I-7; illustrations

Aleuts p. I-2

Amendment, 1956 p. I-2;. II-11; appendix 1

Amendments p. II-7 to 11; III-11 & 12; V-8; V-16; V-18;
VI-4 ,

Amendments, acreage p. II-8

Amendments, heirs p. II-7

Amendments, notice of p. I-7 & 8; II-8; V-2; illustration 1,
appendix 11

Ancestral use p. II-19; II-21; III-9

ANCSA applications, rejection of p. V-4; V-10 & 11

ANCSA, Sec. 18 repeal of Allotment Act p. I-4; II-3

Anderson, Floyd Sr. p. II-20

Andrews, Peter v. BLM p. II-14

Anelon, Linda p. II-4

Angaiak, Catherine p. I-20

ANILCA, Sec. 905(b) p. II-6; III-13 & 14; V-12 (see also
Conflict, resolution)

ANILCA, Sec. 905(c) p. II-7; 1I-8; 1I-10; V-4; V-16; VI-4 (see
also Amendments and Final date to amend)

Appeals p. V-22 & 23 '

Appeals paragraph p. V-5

Applicant, deceased p. II-2; X-1 & 2

Applicant, minor p. II-20; V-5; X-1

Applicant, represented by attorney p. II-2

Application, found p. II-4; illustration 0

Application, lost p. II-16

Application, reconstructed p. II-4; appendix 10

Application, reinstated p. II-12 to 16; illustrations 2 and 3

~ Application, relinquished p. 1I-14 & 15; III-11; IV-3

Application, timely filed p. II-3; II-16; illustration 0

Applications, combining (see Combining case files)

Approval, 1906 p. II-26; HI-7; V-5; V-22; appendix 29

Archaelogical Resources Protection Act p. III-16
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Amold v. Morton p. II-23
Auditing, see AALMRS
Avulson p. III-25

-B-

Ball, Danpiel p. II-19

Barr. Fanny p. II-16 to 18; I1-28; II-32

Barr procedures p. II-3 & 4; II-16 to 18

Barr stipulations p. II-16 to 18; appendices 13 and 14
BIA certification p. I-4; II-5; II-16

BIA contractors p. II-2

BIA, coepies of documents p. I-7; II-25; III-33

Bona fide purchaser p. II-28; appendices 16 and 16a
Boundary adjustments p. II-9; III-29 & 30

Boundary, common p. III-30

Bouwens, William p. II-20

-C-

Carlo, William p. II-8

Cemetery site application, rejection of p. V-10

Certificate of allotment p. I-1; I-3; I-6; I-7; II-21; III-16;
II-18; V-3; V-5; V-9; V-12 to 16; X-1 & 2

Certificate of allotment, corrected p. X-2

Certificate of allotment, supplemental p. X-1

Certification of eligibility, BIA p. 1-4; II-5; II-16

Cessation of use p. III-11

Closure, notice of p. I-8; V-22; illustrations 4 and 24

Coal, reservation of p. II-31; V-3

Combining case files p. II-17, 1I-18; illustrations 2 and 4

Community use p. III-4; III-15; V-7

Conclusions, examiner's p. III-31 & 32

Concurrence, State p. II-29; VIII-1

Confirmation of prior approval p. V-8

Conflict resolution, ANILCA Sec. 905(b) p. III-12 to 15;
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III-30; V-11; illustration 5

Conflicts, mining claims. p. II-25; II-33; V-12

Conflicts, on-the-ground p. II-25 & 26; III-13; V-6; V-11

Conflicts, paper p. III-13 -

Conformance to survey p. II-6; III-29; v4; voO-1.~~ L

Conformance to survey, notice requesting p. VII-1;
illustration 25

Consent to Adjudication and Limited Waiver p. II-16

Contests, government p. II-14; III-6; III-10; III-15; V-17 to
19; illustrations 8-22

Contests, private p. V-8; V-19 to 21; illustration 23

Crow, Elsie p. II-22

Cultivation p. III-6

Cultural resources p. III-5; III-16 to 18; X-2; illustration 11,
appendices 20 and 28

Death certificate p. X-1 & 2

Deceased applicants p. II-2; II-3; X-1 & 2
Degnan v. Hodel p. V-15

Description (see Land Description)
Ditches and canals, reservation of p. V-3
Documents, copying State p. V-9

-E-

Erosion p. III-25

Escrow, no provisions for p. V-13

Estabrook p. III-8

Evidence of use and occupancy, time period in which to file
p. II-11

Evidence, request for additional illustration 6 (see also
Witness statements and Affidavits)

Exclusive use (see Use, exclusive)
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-F-

Federal Land Policy and Management Act (FLPMA) p. II-25
Field check p. -1

Field examination guidelines p. III-2

Field examination notice p. III-2

Field examination, request for p. II-34; illustration 26
Field examination, supplemental p. II-35; V-2; VI-3
Field file p. III-4

Field. . Ramona p. II-19; V-10

Field report form p. III-6; III-17; III-20; illustration 11
Field report request p. II-34; illustration 26

Final date to amend p. II-10 & 11; V-2; V-4; VII-1
Final plan of survey p. II-11

"Find" p. II-3

Fixed boundary p. III-25

Flynn_and Orock, U.S, vs, p. II-11

Found applications p. II-4

44 L.D. 513, reservation of p. V4; V-14

-G-

Galbraith. Angeline p. II-7; II-11; III-6; III-8
Gas pipeline p. V-13

Gas, reservation of p. II-31; V-3

Geothermal steam p. II-31

Glossaries p. I-7; illustrations
Goins _vs, Merryman p. II-25
Qﬂd&n__ﬂlm&n_mm:mnm p. II-1; III-8
Gravel and sand p. II-34

Grazing leases p. II—23 & 24

Grazing, chiefly valuable for p. I-3
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-H-

Head of household p. X-1

Heirs, determination of p. II-3

Heirs, devisees or assigns p. X-2

"Held" for decisions p. V-9

Historical place selection application, rejection of p. V-10

-1-

IC (see interim conveyance)

Iditarod Trail p. V-5; V-15

Inchoate p. II-1

Independent use p. II-19 & 20; V-7

Indian Allotment Act of 1887 p. 1I-2

Interested parties, defined p. II-8; appendix 9
Interim conveyance p. II-28 to 30; VI-1; VII-1
Intervening withdrawals or claims p. III-11; V-10

Iowa vs. Nebraska, p. III-25

-L-

Lakes, 50 acres or more p. II-24; III-20; III-26; II1-27;
I1I-29
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Land description p. II-5; III-20; illustration 15

Land use permits p. V-13

Lands, submerged p. II-24

Leavitt, Jonah p. II-22

Legal counsel, represented by p. II-2

Legal deficiences p. II-1; appendix 30

Legislative approval p. I-5; II-9; H-15; II-20; II-26 & 27;
IV-3; V-3 to 5; V-16; V-22; X-1; illustration 16,
appendix 31

Lisbourne, Heirs of William A. p. II-15

Littoral owner p. III-25

Lost application p. II-16

-M-

Meanderable waters p. II-24; III-26

Memorandum of Understanding with BIA p. I-6; appendix 7

Mineral character p. II-31 to 33

Mineral classification report p. II- 31 to 33; V-3;
illustration 8

Mineral examination p. V-3

Mineral lands p. III-14

Mineral reservation decision p. II-31; V-3

Mineral resources, management of p. III-16

Mineral-in-character, ANILCA notification requirement
p. II-32 & 33; V-2 & 3; appendices 5 and 18

Minerals, leaseables p. II-31

Minerals, locatables p. II-31

Mining claim, null and void decisions p. II-33; V-12

Modifying decisions p. V-21 & 22

Multiple use classifications p. I-5; II-22 & 23; III-3

-N-

NPRA p. II-22; 1I-26
National Forest lands p. I-3; II-21
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National Historic Preservation Act (NHPA) p. III-16; V-17

National Historic Trails p. V-15

National Park System p. I-6; II-21; II-26; V-6; IX-1;
appendix 26

National Wildlife Refuges p. I-6; II-21

Native Allotment Act of 1906 (cite) p. I-1

Native Allotment Coordinator p. I-7; III-11; IX-1

Natural gas pipeline p. V-13

Naughton, Harold p. II-24

Naval Petroleum Reserve Alaska, see NPRA

Navigability p. II-3; III-5; 1II-19 & 20; III-26; VI-1; VI-2;
illustration 11

Nevitt, Richard p. I-9

Nickoli. Edward A, p. V-12; V-16

Ningeok, Jonas p. II-11; V-10

Northway, Stephen p. II-26

-0-

Office of Hearings and Appeals, address p. V-19

Oil shale p. II-31

Oil, reservation of p. II-31; V-3

Olympic, Mary p. II-7 Im-12

Omnibus Act Roads p. III-3; V-4; V-14 & 15; appendix 33

-P-

Paneak, Simon p. II-31

Parcels, number of p. II-5

Patent Handbook p. X-1; X-2

Patent Plan Process p. II-1; 1I-34; III-32; V-4; VI-1; VI-2
p. 1I-14

_Qns;.e._eL.aL__.__K_gpnsz._a_&L p. II-13

"Pending before the Department of the Interior” p. I-5; II-3

Phosphate p. II-31

Photographs p. III-5; III- 17 II1-23 & 24; III-30; VI-1
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Point of beginning, survey p. III-5; III-22 to 24

Policy and procedural guidance p. I-7

Power Act, Federal p. II-20 & 21; V-4

Power projects p. II-20

Powersite; withdrawals, reservations or classifications for
p. II-20 & 21 ’

Preadjudication p II-1; II-34; V-1

Preference right p. II-1; III-8; V-12

Primary place of residence p. I-4

Private survey option (see Survey, private option)

Programmatic Agreement p. V-17; appendix 28

Progress report (see Reporting, progress)

Protest, ANILCA p. II-8; II-16; II-17; II-20; II-27; III-2;
IV-1 to 4; V-3

Protest; acknowledgement of p. IV-2, illustration 13

Protest dismissal p. IV-3

Protest, legally insufficient p. IV-3; V-3

Protest, withdrawn p. IV-3

Protests, individual or entity p. IV-2

Protests, Native Corporation p. IV-1

Protests, regular p. IV-4 & §

Protests, State (for access) p. IV-1 to 3; V-16 & 17

Protests, State (for minerals) p. II-33; illustration 10

Public access (see Access, public)

Public Land Order 601 p. V-15

Public Land Order 757 p. V-15

Public Land Order 1613 p. V-15

Public Land Order 6590 p. V-9 & 10

Public use areas p. III-18 & 19

-Q-

-R-

R.S. 2477 p. V-16 & 17
Reconstructed application p. II-4; V-8; V-18; appendix 10
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Rectangular survey p. II-5; II-6; III-29 DR

Reduced acreage (see Acreage, reduced) ’

Regional Solicitor's Opinions, request for p. I-7

Regional selection application, rejection of p. V-10

Reindeer grazing leases p. II-24

Reinstated applications p. I-7 & 8; II-12 to 16

Rejection decisions p. V-7; V-8; V-10; V-21; illustration 17

Reliction p. III-26

Relinquishments p. II-14 & 15; III-11; V-8; V-18; V-22;
illustration 3, appendix 12

Relocation (see Amendments)

Riparian boundaries p. III-26 ,

Riparian lands p. o126 ... ]

Riparian law p. III-26

Riparian owner p. III-26

Riparian rights p. II-24; III-26 ~

Reporting, progress p. XI-1

Request for survey (see Survey, request for)

Residency p. II-5

Right of re-entry under Sec. 24, FPA p. II-21; V-4

Right-of-way, as part of description p. III-30; VI-1

Rights-of-way, granted, subject to p. V-4; V-13

Rights-of-way, null and void decisions p. V-3; V-13

Roads and trails p. III-3; III-8 & 9; III-18 & 19; III-30; IV-3;
V-5; V-15 & 16

Rule of approximation p. II-6; V-2

RurAICAP p. I-3; 1I-4; II-16

SS-

Sand and gravel p. II-34

School sections p. II-25

Secretarial Guidelines of October 18, 1973 p. I-5; III-7;
appendix 3~~~

Secretarial Order 2665 p. V-15; appendix 21

Secretarial Order 3040 p. I-5; II-19; appendix 32

Secretarial policy p. I-5

Segregatable water p. III-24 to 29

e
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Segregative effect of filing application p. II-1; III-16; V-12
Shields, Albert v. US, p. II-21

Shoreline limitation p. II-24; V-17

Site Plots p. II-6; III-13; III-21; III-30; V-4

Special instructions for survey p. II-11; VI-1 to 3
State of Alaska, 41 IBLA 309 p. V-8

State of Alaska, 41 IBLA 315 p. V-8

State of Alaska, 85 IBLA 196 p. HOI-16

State of Alaska, 95 IBLA 196 p. IV-2

State of Alaska, 109 IBLA 339 p. II-27

State of Alaska, 113 IBLA 80 p. III-8; III-10; III-31; V-6
State of Alaska(Elliot R. Lind)(On Reconsideration) p. IV-2

State “of Alaska v, 13,90 Acres p. III-8
State selection applications p. II-27; 1I-29; V-4; V-8 & 9

Statutory life p. II-11 .

Streams, 3 chains wide p. II-24; III-20; III-26; III-28

Submerged lands p. II-24; III-19

Supplemental Certificate of allotment (see Certificate of
allotment, supplemental)

Surface management p. I-6; III-16

Survey, conformance to (see Conformance to survey)

Survey, describing allotments for p. III-20 to 24

Survey, exclusion p. VI-1; VI-2

Survey, point of beginning p. III-22 to 24

Survey, private option p. VI-3 & 4

Survey request p. VI-1; illustration 27

Survey, water bodies p. III-27 to 29; VI-2; VII-1

Survey of withdrawals p. II-19; V-10

-T-

TA (see tentative approval)

Tacking p. II-19; II-21

Tentative approval p. II-26; 1I-27; 1I-28 & 29; II-33; V-8;
VI-1 & 2; VIII-1

Thorson and Westcoast p. II-23

Tiide Affirmation p. II-29; VIII-1 & 2

Title Recovery Handbook p. II-30; II-31
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Ry,

Title recovery p. II-17 & 18; II-27 to 31 A
Title recovery, no statue of limitations p. II-28
Titus, Leo Sr. p. V-16

Titus. Matilda p. O-15

Trans Alaska Pipeline p. V-14

Trespass (see Unauthorized use)

Tukle, Joash p. II-7

Tundra ponds p. 1I-24; III-27

"TWPALL" p. I-18; III-3

-U-

Unauthorized use p. 1-6; III-16; III-18; appendix 8

Use and occupancy, observing and reporting p. III-6 to 11;
III-31 & 32

Use and occupancy, proof required p. I-3; II-1

Use and occupancy, substantially continuous p. III-6 to 11 :

Use authorizations p. I-6; V-12 & 13 g g

Use, exclusive p. II-7; II-8; II-19; V-6 to 8

-V-

Vacant, unappropriated and unreserved. p. I-3; II-19
Vacating decisions p. V-21 & 22

Vegetative resources, management of p. III-16
Village selection application, rejection of p. V-10

-W-

Walker, Linda p. II-9

Water bodies, survey (see Survey, water bodies)

Withdrawals p. II-19; III-3; III-11; V-6; V-9 & 10;
illustration 17




Index, page 13
H-2561-1 - NATIVE ALLOTMENTS

Witness statements p. I-5; III-5; III-15; V-6 to 8;
illustration 6 (see also Affidavits)

= Witt, Eugene M, p. IV-1; V-5

-Y-

Yukon Island p. III-16
Yurioff., William p. II-4

-Z-

pomtma,







