
Illustration 27
(VI.A.)

H-2561-1 — NATIVE ALLOTMENTS
~ Form for Requesting Survey

Office Code ([{ })
Serial No. [ J
Parcel/Tracts [ ]
3P Yes( ) No ( )
Survey Year [ ]
Window No. [ ]
Exclusion Yes ( ) No ( )

Memorandum

To: DSD for Cadastral Survey (920)
From: Chief, Branch of [Appropriate Branch Name], ([Office Codel)

Subject: Request for Survey

A review of the application, field report, and other information
contained in the case file indicates that the applicant has used
that land in a consistent manner or met the requirements of
ANILCA. Therefore, it is recommended that Native allotment
{serial no., parcel, if any] be surveyed. For the metes and
bounds description of this claim, please see below.

( Case type: 2561 [75.09 if exclusion survey for Fanny Barr case]

Applicant: {include address, if known - indicate if applicant
is deceased]

Description: [ j

Acreage: [ ]

IC‘d/Patented to Native Corporation: ( )

TA'd to State: ( )

Patented to State: ¢ )

Adjudicator: [ ] Telephone Extension: ([ J

Remarks:

18S0n
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Illustration 28
(X.B.)

H-2561-1 - NATIVE ALLOTMENTS
Form for Information on Deceased Applicant

(2561)
(96__)

Memorandum

To: Case File

From:
,

, Land Law Examiner

Subject: Native Allotment Applicant Deceased

. This memorandum confirms that the Bureau of Land Management has reviewed a
copy of the death certificate (State file no. ==-=—ss———*?)séfor the applicant
in the above-referenced case.

The data pertinent to adjudication of the Native allotment application is
given below and was taken from the death certificate.

Applicant Name
First Middle Last

Date of Birth:
—

Date of Death:

Date Land Law Examiner
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(1.B.; 1.B.6.)H-2561-1 - NATIVE ALLOTMENTS

/
1956 Amendment to 1906 Act

Public Law 931 CHAPTER 891
Amafeet3. 1986

AN ACT
/ Me R 31696) Po authorise the conveyance ef bomesteed silotments te Indinas. Aleats, orEskimos in Alaska.

Meme steed
wu. Be it enacted by the Senate and Howse of Representatices of the

manneUnited States of americain Congress assembled. That the Act of May
17, 1906 (34 Stat. 197;48 C.S.C.

35%), is hereby amended—_ (a)
by inaersing after the word

Indian” in che Grst sentence
|

gareng
betors thewerd“oonmineral”

in the Arse
in sen-

chareot the following:“vacant, unappropriated, and anre-

(¢)TC) by inserting after the word “Alaska” the first time it
appears in the first sentence thersof the following: “, or, subject
to the of

the Act
of

March
8

1922 (43 Stat. 415, 48U. S. C. 376-877), vacant, anappropriated,and unreserved land
in Alaska thatmaybe for coal, cil, or gas deposits,”;

wits
)
by stringne ae er

Pi
oeiads Thar any Ladin. leat, oe

pot

¢ on veyenece afuae.
allotment under this.veyby deed, with Act, of hig neirs, ts

of theIn title to the and such =—sTey-purchasera compl title to the land which
shall be subjectto restri

land without the protection of the Canted Statesand the convey-
ance provides for a continuance of such restrictions”; and

aut a (e) by adding two new sections as follows:suisse irene. = “S8c.2, Allotmentsin national forestsmay be made under this Act
if founded on occupancy of the land prior tothe establishment of the

forest or if the Secretary ture certifies chat the

sand
in
nan application for an allocmentis y valuable foragricul- -

only if the purchaser is an Indian, Aleut,who the Secretary determ unable tomanage the

Proal of comm

wibee.i No allotment shall be made to any personunder this Act
razing purposes.

has made proof satisf to the Secretaryof the
father of substantially continuous

use and occupancy of the land
for a period of five years.”

Approved August 2, -1956.
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Appendix 2, page 1
= (1.B.; IL1.B.)H-2561-1 — NATIVE ALLOTMENTS

Secretarial Policy, 6/6/73

2%, _

4
coe eRe rami Ome + fee odes Coma sy.ce ie

United States Department ofthe Intxrior
OFFICE OF THO SECRETARY
WASHINGTON, D.C. 20210

3 Lb,

1 UA

Memorandum

kh: Director, Surcou of Land Managenent

.Prom? Assistent Secratary--Land and Watcr Resources

Subfect:. Memorandum establishing procedures for processing
m of Alaska Ractive Allotzens Applications

Saveral questions have oaen raised coneerning the policies to be
fellowed in processing these aliormencr. Some of the questions:
which have been raised are the rssusi. oF tha failure to recognize
that mose of the eriterta in the roemslations arco tszan direceri,
from the i306 Act and therefore we are obligated co adhere to
these eriteric. Other questions are che resule er the reconnitrion
that the tinal decision to grant a Nacive allotment to s guaiificd
Native applicane on lands chac are available for allotment is =
decision thar is discretionary with she Sserstary. Tha foilovics
guicalinor will address och types of cqucscions. Taicse PUIdAl i ane.
shouted cover mont of cho cases but additional guidelinesmey he
provides as nevded. Parcicular attention should be paid to those
gquidatinas thes dosh with She quasscy Oc avicence WNicn 18 sacia-
factory to tha Secretary...

,

PEEADIUDICATION GUIDELINES:
|

CC
4 1. Muse have been cereified to ba «

Qualified Native, by tha BIA.

2. Must reside in Alaska.
3. Must be the head of a fanily or 21

yearn of ase at time of Eiiins,

Qualifications of appticant
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H-2561-1 - NATIVE ALLOTMENTS
Secretarial Policy, 6/6/73

Applisaticn:
1. Muse have been pending before BIA or 373 on

December 18, 1971, az evidenced by time a¢aop
or other cercificstion,.

2. Amendments to application.

All amendments to allorrent apnifeations suse be
closely rerutinized. ine applicant has the burden
of proof ts establish chat che information
original:y provided was an honase error. Amende
mente vhicn result in the relocation of the allote
ment Will noc be accented unless it elaarly appears
vhae the erieina) cescription crose from tha
inability to properly idantiry che cite on protrae-
tion diagrams. Amenumenta which are designed ta
siaim the commencement of thea use and occupancy at
an earlicr point in tine must else be esrefully
examined cnd the apalisant must establish cha
tesson for the erser, hin acod iaitn in making the
eorreccion, and tie applicant muss presen® clear
and convincine evidence of the aceval use anu

* Gccupancy ac tne earlier point in tine.

Land Status:
2. Slleraenre eannne he aranted for ianda which areOd «

NOt avaiinuia for diszeneh Sseause of their stacur
@8 teserved or arpropriazed lands at she tims of
the filing.

‘2. <Adjurtment in che land daser{ption centained in
the appiicacion is permissible to resolva confliec-
ing cloimsa co land, provided ths revired description
does not include lands in addition to ihe lands
“‘deseribed in che coniiicting applicacions.

—

FIELD EYAMINATION CUIDET TING:

2. Subscanesacting cescitueny {s considered sunportinn
, evidence and ts net in itgelf, sufticient eviucace
OE “use cad secuscncy’” co warrant appreval of «
"C@FELt cate cé aiissrens.

2. Corners of the alloment suse be clearly marked and
. maces FOS PSA
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Appendix 2, page 3

H-2561-1 — NATIVE ALLOTMENTS
Secretarial Policy, 6/6/73

3. Use and occupancy evidence --

Onetheeground SLY examination must verizy the appli-
eants clain with actual substantial physical

evidenceeuch as:

@. Duolling

be. Campsite evidence of tent or temporary shelter,
fire pits, cloared arca

Gc. Pish wheel

d. Doek or boas. landing

7 e. Trails
4&. Native Gonmnity Use

e e @

( ‘5 Allotnent filines ehae ave in-confliet with arces of
prior Nativa Comunity Use muet be denied.

|

S$. Acreage Limitation

Acreage granted rust not exceed 260 acres. Tha fiald
exaninetion repore wlil clearly ceseriba she evccs cf
use and occusancy. These areas wili be clearly
delineated on a sketch map with supporting pheoo-
Recommendations will ba made as to tna area acrusi
use sad occupancy cs ss aciisessed by euesequansc iena

oadSutvey Of Lhe area ie tc
-

6. Hineral in character lands

lands that are mincral in character (except coal. oti,
or gaa lands) can not be conveyed. During field exan-
ination, lands should Se. cxumined to ostablish whether
they have sufficienc values including sand and gravel,
to ba considered minerai in characcer.

RATIONAL. #3) PUBLIC NEEDS:

Approval of a Native allotment sppiicacion is strictly
@fzerccionary vieh che Secretary. National and public aecds
meet he identified end veiosked in reiation to she use and ceeu-
‘gancy by tne applicant. No abllotmane avplicaticn will os rejeese

_ on tha basis ef astconsl cf puolic neeo without prior contudtenceos, of tha Direccor.
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H-2561-1 -— NATIVE ALLOTMENTS
Secretarial Policy, 6/6/73
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ADJUDICATION ACTIONS:

As a raeter of practice, where it is deterrined
that the allotrrnt. aoplicaztion cheuls be rejected, SIM ~~
should issue a rrelfninary ceession “haidinge the saplécae i

tien for rejection." The decision syst allew 20 days for
tha applicsne to subsite evidenee (1) to prove his wee ard
ecevpancy ef the land, er (2) to saristy orher resviree
ments that have nat deen xer. If no evidencefs sutetered,
or if t¢ {8s found char cho evidence {2 ceiif nor sacise
factory to eeet requires:enss of law and regulations, < _ _final deeision wiih be issued. That decision is subjact i 1to the right of appval to the Board of Land Appesis.

(Spy Werk C. Nortea -

—
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(1.B.; I11.B&c)
H-2561—1 NATIVE ALLOTMENTS
Secretarial Policy, 10/18/73

United States Department of the Interior
OFFICE OF THE SECRETARY
WASHINGTON,D.C. 20240

1 ¢ 373

Menorandua

Tos Director, Bureau of Land Management

From: Assiatant Secr d es

Subject: Adjudication of Pending Alaska Native Allotmenc
Applications

The pendency of the numerous Native allotment applicacions
has provided the Department an opportunity to receive and
review comments from individual Natives, nacive groups,
counsel for various Natives, and others interested in the
expeditious and fair handling cf these applications.
These comments have poinced out many areas cf concern in
the practical administration of che Native Alloecmene Act
and ite application to the many varied factual situations
which exist in thease pending applications. The following
are conclusions relative co the interpretation to be
given by che Bureau of Land Management and its adjudicators
to the Nacive Allocmene Act and the regulations issued
pursuant to said act. To the extent chese conclusions serve
&6 assistance in che adjudication of the pending applica-
tious, they supersede any previous interpretational guide-
lines tssued by this office... These conclusions
only to Native Allotment applicarions pending before the
Department on December 18, 1971.

PREADJUDICATION GUIDELINES:

Pending Before the Department on December 18, 1971

This phrase is interprered as meaning that an applica-
tion for a Native allotment must have been on file in any
bureau, division, or agency of the Department of the Interior
on or before December 18, 1971. The Department has no
authority to consider any application nos filed with any
bureau, division, or agency of the Department of che [ntertor
on or before said date. Evidence of pendancy before the
Department of the Interior on or before December 18, 1971,
shall be satisfied by any bureau, agency or division time
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H-2561-1 — NATIVE ALLOTMENTS
Secretarial Policy, 10/18/73

2

stamp, the affidavit of any bureau, division or agencyofficer chat he received said application on or before
December 18, 1971, and may also include an affidavic exe=
cuted by the area director of BIA stating that all applica-
tions transferred co BLM from BIA were filed with BIA on
or before December 18, 1971.

Qualifications of Applicants
1. Muse hawe been certified to be a qualified Native

by the BIA. If che applicant is noe an enrolled Alaska
Bative, further ewidence of his qualification should be re-
quired.

2. Muse be a citizen of the United States and a resi-
dent of Alaska.

3. Muse be the head of a family or 21 years of age only
at the time chat the allotment is granted. Therefore, an
applicant may be under 21 years of age or not the head of
a family before or at the date his application was filed with
the Deparcnenct.

Use and Occupancy of Withdrawn or Reserved Lands

Vacant, unappropriated and unreserved land in Alaska is
available for allotment under the Native Allotmene Act.
With respect to reserved or withdrawn land, if a Native has
completed the five-year period of statutory substantial use
and occupancy pricr to the effective date of the withdrawal
or reservation, the withdrawamay be revoked and che allor-
ment granted. ,

As examples of application of the above, note che
following:

1. Where a Native has initiated and completed substan-
tial use and occupancy of the land for five years prior to
the withdrawal or reservation, the allotment may be granted,
even though the land is still withdrawn ae the cime of appli-
cation.

2. Where a Native has not completed the five-year
period of statutory use and occupancy of lands prior to the
effective date of a withdrawal or reservation of the lands,
the allotment application should be rejected.
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Appendix 3, page 3

-H-2561-1 — NATIVE ALLOTMENTS- Secretarial Policy,-10/18/73:
a

3

FIELD EXAMINATION GUIDELINES:

1. Field examinations should take into consideration
Native traditional aad customary occupancy of land and the
way of life of the Native pecple.

2. Field examiners will accept affidavits fron persons
claiming knowledge of Native use and occupancy of land being
examined and may seek BIA assistance in obtaining such in-
formation. .

3. In making a determination that a Native has con-
Pleted five years of substantial use and occupancy, the
existence of any of the following evidence may be considered:

House or cabin.
b. Food cache.

Sc. Camp site--evidence of cent, tent frane or
temporary shelter, fire pits, cleared area.

d. Fish wheel.
@. Dock or boat landing.
£. Evidence of fishing, hunting and trapping

such as fish drying racks, etc.

&- Reindeer headquarters and corrals.

Rh. Evidenceof berry picking, gathering of wild
toots, greens and other wild foods.

i. Other evidence of use should be considered
such as animal bones, neat racks, fur cachas,
stretch boards, sledge dog spots, any sheds
or holes, and pits or spots that show human
use and occupancy.

Substanttal use and occupancy cannot be defined in any
more detail chan in the reguiations.1/ It will depend largely
2/ Section 2561.0-5(a) of the Regulations provides: The tern
“substantially continuous use and occupancy” contemplates the
customary seasonality of use and occupancy by che Appliicanc
of any land used by him for his livelihood and well-being and
that of his family. Such use and occupancy must be substan=
tial possession and use of the Land, ac wesancially
ezclusive of ochers, and noe seraiy inccrnis.uc

|

|
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4

upon the mode of living of the Native. Use and occupancy
by an Aleut or an Indian may noe be the same as by an
Eskimo. Therefore, the customs of the applicant muse be
considered and applied to the findings to arrive at a cone
clusion as to whether the land is being used as clainzed.
Customs of the Natives must be correlated with the physical
findings -- inprowemenrs, vegetation, evidence of use,
climate, and resources on the land, particularly with
reference to the clained use.

The field report must contain an adequate deseription
of the land, its improwements, and cbserved uses to verify
the claimed use. This description should be supported bysketch maps and photoes. The field repore should clearly
describe the areas of use and occupancy.

Native Comaunity Use

Alloetmene filings thac are in conflict with areas of
prior Native comaunity use must be denied. The determina--tion of whether an tndividual applicanc's use was exclusive
is a factual one which should be answered by solicitingaffidavits and testimony from village inhabitancs and ochers
with knowledge of che situations.

Acteage Limitation

Acreage granted aust not exceed 160 acres. However,
a single allotmenc may consiet of saveral tracts which naed
not be contiguous to each orcher.

Tn sreas where the rectangular survey pattern is appro-
priate, i.e., where lands are surveyed or protraction dia~
grams exist, an allotment may be in terms of 40-acre legal
subdivisions and survey lots on the basis that substantially
continuous use and occupancy of a significant portion of
such smallest legal subdivision shall normally entitle che
applicane to the full subdivision, absent conflicting claims.

Mineral Lands

No mineral land (except land believed to be waluable
for coal, oil and gas) shali be available. for Native allot=
ments. In determining whether land is mineral, it is not
essential chat there be an actual discovery of mineral on
the land. It is sufficient to show only chat known condi-
tions are such as reasonably to engender the belief chat

I
—
—

to
d

tony



£
7

Ate
nr
ea
ec
en

dl
2

Appendix 3, page 5

- H-2561-1 NATIVE ALLOTMENTS
~ Secretarial Policy, 10/18/73

5

the land contains mineral of such quality and in such quan@-tity as to render its extraction profitable and juseify
expenditures to thac end. Such belief may be predicated
upon geological conditions, discoveries of minerals in
adjacent lands, and other observable external conditions
upon which prudent and experienced men are accustomed to
act. ‘

In determining whether land is mineral, it nuse be
understood that sand and gravel are ninerals. Consequently,if deposits of sand and gravel meeting the test deseribed
ebove are found in any tract of land, that trace muse be
determined co be mineral land. ,

Amendments to Application
All amendments to allocment applications muse be closelyscrutinized. Amendmencs which result in the relocation of

the allotment will not be accepted unless it appears tchacr
the original description arose fron the inability to Properly
identify the site on Protraction diagrams. Amendments which
are designed to clain che commencement of the use and
occupancy at an earlier point in time aust also be carefully
examined and the applicane must establish the reason for the
error, his good faith in making the correction, and the
epplicanc must present convincing evidence of the actual
use and occupancy ac the earlier poine in tine.

ADJUDICATION ACTIONS:

Ta all adjudications, the existing regulations relative
to Native Allotment applications and prior deparcmental
final decisions concerning the Native Allotmene Act are to
be controlling where percinent.

Where it 1s determined that the allotment applicarcion
should be rejected, BLM, shall, prior to issuing a final
decision thereon, allow che applicant thirty days to subait
additional proof of occupancy or satisfy other requirements.
The copy of any thirty-day notice to said applicant, and
final decision on any Native allotmene application, shall
also be given to the BIA agency concerned.

T£ ne evidence is submitted, or if it is found thac che
evidence is seill nor satisfactory to meet requirements of
the law and regulations, a final decision will be issued.
That decision is subject to the tight cf appeal co the
Board of Land Appeals.
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; (1.B.; ITI.B.)
H-2561-1 — NATIVE ALLOTMENTS
Secretarial Policy, 9/5/74

United States Department of the Interior
OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

SEP's a7
Mesorandum

;

Tos Director, Sureau of.Land Management (BLM)

From: “Assistant Secretary, Land and Water Resources

Subject: Cuidelines for Processing Pending Alaska Native
Allotment Applications

The following steps will be implemented iemediarely for processing
pending Native allotment applications. These steps supplesene and,
where necessary, supersede the October 18, 1973, guidelines. These
guidelines apply to all applications where the decision and final
Departmental action has noc been completed prior to June 20, 1974,

1. The applicane, either che village council or village corporation,
whichever you consider more appropriate, and the appropriate
regional corporation will be notified 30 days in advance of
planned field examinations. This nocific+tion will request
the applicane or his designee to be pres¢:t and accompany
the BLM field examiner. If neither of ¢:.:a ave available,
the village council or corporation will %: asked to designate
a representative to accompany the field c..aminer. The field
report should fully document the efforts made to contace the
applicant and solicit his participation. Field resorts should
teflece that all sources to verify the applicane's claimed use
have been examined.

2. An interpreter will be used by BLM whenever a language or
cosmunicacion problem exists in working with the Natives.

3. BLM field examiners and all other BLM personnel involved in the
investigation and adjudication of Alaska Native allotments will
participate in training sessions to thoroughly acquaine chem
with the added procedures and assure that they are aware of che
problems associated with processing sative allotzent applications
and these supplemental guidelines. SIM will iacorporace sessions
inte its annual training program for adjudicators to expand their
knowledge of Native use of the land claimed and the “atives'
traditional way of life. The Bureau of Indian affairs (BIA), and
representative Native organizations, will be invired to “conducc"
these sessions.
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H-2561-1 — NATIVE ALLOTMENTS
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2

Memo to Director, BLM from A/S, Land and Water Res., Subj.: Guidelines
for Processing Pending Alaska Native Allotment applications

4.

5.

6.

7.

9.

10.

Enclosure

Where it is determined that the allotment application does not
meet the necessary requirements of use and occupancy prior to
issuing a final decision thereon, the BLM shall allow che
applicant sixty (60) days ta submit additional evidence of
compliance. ’

In cases where the allotrent applicant has died, extensions
of the 60-day period tc submit additional evidence by the
heirs will be Liberally granted.

Copies of all field examiners’ rcporcs will be provided the
allotmene applicant, the regional corporation, and the BIA
Agency where the land is located for all cases, where notice
for the applicant to submit additional evidence is required.
The field report will accompany the 60-day notice.

Copies of all correspondence te an applicant will be sent to the
regional corporation where che land is located.

BLM will provide a more sizaply worded straigheforward statement
to the applicans along with all official notices and decisions.

In considering evidence of use and occupancy, sworn statements
by witnesses who have firsthand knewledge of the facts will be
given substantial weight on the matters to which they testify.
You are diracted to send che enclosed suggested guidelines for
witness statcnents to all regional corporations and other
involved interests. These guidelines are to be used for the
preparacion of affidavits until affidaviec forms are approved
by the Office of Managenent and Budget (OMB) and distributed.

A Native advisor will be stationed in each of the BLM District
Offices in Alaska to assist in evaluating and assessing the
Natives’ claimed use of the land.
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H-2561-1 — NATIVE ALLOTMENTS
Secretarial Policy, 9/5/74

SUGGESTED GUIDELINES FOR STATEMENT OF WITNESS

NATIVE ALLOTMENT APPLICATIONS

Each witness should be advised so chat he/she clearly understands

that the information he/she furnishes is in che form of a signed,

sworn affidavit and that any false infermation could be punishable

by a fine, a prison sentence, or both. The witness should furnish

all che information within his/her knowledge and need noe try to

give statements about every pointe listed below unless he/she knows

about then.

l. The statement should identify the name of the applicant and,

if known, the case file number of the application.
The witness muse clearly identify himself/herself, give his/her

place of residence, and the length of tice he/she has resided

at thac place. Witness should also indicate his/her relatica-

ship to the applicant - whether friend, neighbor, relative, or

stranger.

The witness should explain che extent of his/her personal

knowledge of the land under application, and what knowledge

he/she has of the applicant's use of the land. Was this

knowledge acquired by having seen the applicant on the land, or

from what other persons may have told him/her?

Describe the location of the land for which che statement is seing

wade. The witness may attach to the statenent a map showing che

2.

3.

location of the land. However, the witness should describe the

Enclosure 1-1]
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5.

10.

12.

13.

H-2561-1 — NATIVE ALLOTMENTS
Secretarial Policy, 9/5/74 —

location of the land in a manner that clearly shows chat

the land described is the land in question.

Witness should state what improvements he/she knows are on

the land claimed, and should describe chese improvenents.

Witness should state when the land was used by the applicant.

If possible, he/she should state the month or months the land

was used each year.

The statement should also tell how and for what purposes the

land was used during each period of the vear.

The statement should tell how long the land claimed has been

used. The witness should state which year the applicant first

used che land, so far as he/she personally knows.
|

\.

Witness should state whether the land was u-:ed every year, and

if not, why not.

Se far as the witress knows, he/she snould state when the

applicane stopped using the land, if thac is che case.

If the applicant used the land before che witness had personal

knowledge of such use, the statement should so indicate.

How old was the applicant when he/she used the land? ‘Shen che

applicant used the land, did he/she have a family, and what

relationship were such persons to the applicant?

Witness should indicate whether the land is being used by anyone

else, and, if so, by whom, when, and for what purpose.

Enclosure 1-2
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H-2561-1 — NATIVE ALLOTMENTS
Secretarial Policy, 9/5/74

Tf the land is being used by someone ocher than the allotment

applicant, what is the relationship of these users to the

applicant? (Are they relatives, neighbors, friends,or strangers?)

If the land is being used by someone other than the allotment

applicant, did the user or users know that the land was being

claimed as a Native allotment?

Tf the land is being used by someone other than the allotment

applicant, does the applicant know about this use, and has

the applicant objected to such use?

The statement should conclude with a statement that the facts

given above are true co the best of his/her knowledge and belief,
knowing and understanding that any false answer or statement

could result in a fine, prison sentence, or both.

The statement should be signedby the witnc:s in the presence of

a notary public or postmaster, who should attest to the signing
and affix his/her seal or postmark.

Tf no notary public or postmaster is available, the witness may

certify the statement by stacing the date and place of execution,

the fact that no notary public or other official authorized to

administer oaths is available, and the following: "TI cercify
under penalty of perjury that the foregoing is true and accurate."

Enclosure1-3
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Appendix 6, page 1

= (1.B.)
4 H-2561-1 — NATIVE ALLOTMENTS

ON Memo, Regional Solicitor, Legislative Approval of Native Allotments

United States Department of the Interior
OFFICE OF THE SOLICITOR IN REPLY REFER 1

ANCHORAGE REGION
510 & Street. Suse 408
Anchorage. Alaska 99501

March 10, 1981

Memorandum

To: Chief, Branch of Lands & Minerals Management

Subject: Legislative Approval of Native Allotments

A good deal of confusion has been generated by section 905 of the Alaska

National Interest Lands ConservationAct (ANIICAPL 96-487 December 2,
( ) 1980, 94 Stat. 2371, regarding the concept of "legislative approval."

Section 905 (a) (1) of ANILCA provides that “subjectto valid existing
rights " certain apolications for Native allotments “pending before the

Department on or before December 18; 1971" are.“hereby approved on the.

one hundred and eichtieth day” after enactment. Subsection (e) provides

chat "prior to issuing a certificate for allotment subject to this
section, the Secretary shall identify and adjudicate any record entry"

in conflictwith the allotment.

This memo addresses the following questions raised by this section:

1) What does legislative approval mean?
2) What are the criteria for legislative approval?
3) What further adjudication is required?
4) What cases are deemed “pending on or before Decemberi ; 18, 19712?"os 5) What if an application meets the criteria for legislative

: aporoval but the land has been conveved by mistake to a
third party?
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1. What_is Legislative Approval?

‘The concept of legislative approval appears to have been borrowed from

the concept of a legislative conveyance or “Congressional grant."

or other act of the governent. ‘A patent subsequently issued
for land so granted

is
merely documentary evidence of theprevious passage of title rather than a conveyance.”

Patten on Titles §290 (2nd Ed. 1957).

Such congressional grants were very common in the early days of the

Republic. See Morris v. Whitney 95 US 551, 24 L. Ed. 456 (1877).

Legislative conveyances are found in several secrions of ANILCA. Section e

1437 provides that upon election within 180 days "there is hereby conveyed
~

to and vested in each village corporation. . . all of the right, tit

and interest of the United States" in the core township, or former
reserve. Secticn 1437(c) provides that appropriatedocuments of conveyance

will be issued by the secretary “as soon as possible. . . but title
shall be deemed to have passed om the date of" the election.

Under Section 1437 title passes by law upon the corporations election,
net by patent or interim conveyance, even though such documents will
still be issued.

Legislative approval has a similar effect: Approval, and the rights it

carries, occurs by operation of law on June l, 1981 not by administrative

en
e

|
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decision or issuance of a certificate of allotment. ‘The Senate Committee

repart accompanyingHR 39 states:

to summarily approve allctmants in all cases where no counterinterest requires full adjudication" . Rept 96-413,
November14, 1979, p.238.

Even before ANILCA it was unclear whether an Alaskan Native's title was

in trust ar a restrictedfee. An early Solicitor'sOpinion, Charlie

George 44 LD 113 (1915), characterized it as a trust deed. The Alaska

Native Claims SettlementAct, 43 USC 1601 et seg (ANCSA) implies however

that legal title is in the Native by refering to the document which is
issued as a “patent” 43 USC 1617(a). ‘The Interior Board of Land Appeals

recently reviewed the situation and concluded that Native allotments.in
Alaska are restricted fees and not held in trust. Stateof Alaska 45

TALA 318 (1980). However, ANILCA mxidied the water again by calling the
documenta "trust certificate"in section 905{a) (1). This was probably

inadvertent. I do not believe ANILCA intended to change the nature of»
Native ownership for those allotments which are legislatively approved.

Therefore I agree with IBIA that a Native allotment is a restricted fee.

Either way however title passes upon legislative approval, be it equitable

title or legal title.

2) What Are The Criteria For Legislative Apsroval?

In order.to qualify for legislative approval an application must met

(

"The statutory approval implemented by section 905 is intended
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CO
.

the following statutory requirements. The application must:
|

1. Have been pending before the Department on or before [
December 18, 1971.

2. Not have been knowingly voluntarily relinquished. |
In addition, the application must describe land which: .

1

3. Is in NPRA, or was not. reserved on December 13, 1968. ft
4. Was not patented or deeded to the State of Alaska.
5. Was not validly selected or T.A‘’d or confirmed to the [|

state before December18, 1971, and not withdraw

pursuant
to li(a) (1) (A) of ANCSA.

6. It is not a National Park or Momment established ch or
before December 2, 1980 unless it is in an ANCSA section
li(a) (1) withdrawal. im

7. Is not a power site reserve in which a project is licensed
or which is presently utilized for power generation. ny. 1

In addition, by Jume 1, 1980 the application must not have been: C)
8. Determined to describe land with mineral values, or )
9. Validly protested. hj

An application which meets all nine of these criteria is "legislatively
approved”on June 1, 1981. ‘This does not mean that the Department or

the public will know on June 1, 1981 which applicationshave been approved.

There are a number of reasons why it may take some time before a complete

list of such applications can be compiled. Diseutes over such things as

whether a protest was valid, whether a power project is licensed or is
utilized for generating electricity may haveto be resolved first.

[

The important point about legislative conveyances is that the interest
[_
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passes even though there may be no public record or document of title to
evidence it.

_3. What Further Adjudication is Required? .

Three steps must be taken after “legislative approval” but before a

certificatecan be issued:

1) ‘The claim must be surveyed to confirm the location
2) Conflicts of record must be adjudicated

3) Boundaries of overlapping allotments must be adjusted

Additional problems may surface at this time. For examplethe survey

may show that the land occupied by the appellant is not where the

application said it was, but in fact is in an area for which legislative
approvalis precluded. What then? Is the application still approved

because it “describes land” which meets all the criteria, and should
chat “Gescribed land" be surveyed, monumented-and referenced in the

certificate even though it is not the land used, occupied, or intended

to be claimed?

Section 905(c) allows the applicant to amend the land description if it

"desi¢nates land other than that which the applicant intended to claim.

In the above hypothetical the applicant can, by amending, set the land
he intended but only after adjudication, not by legislative approval.

But if he prefers to avoid adjudication and take the land mistakenly
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‘ibed it seems to me that he can do so. The surveyor'sjob is to
monument the land described not to check for evidence of cccurancy. The

clear intent of section 905 is to “summarily aporove” those arolicaticns

which meet the criteria. An finding of use and ccamancy

is preempted, in faver or a statutory presumption that the allecations in
the applicationare true. Whether or not the described land was the
land intended to be claimed is left to the applicant, not a federal

surveyor, field examiner,or adjudicator

This does net mean that the surveyor has no discretion. There will ke

cases where the land description covers more than 160 acres, or where it

veferences a physcial feature as being in cne section which turns cut on

surveyto be in another Surveyors are frequently called upon to resolve

such questions in the course of field surveys. The BIM Manual of Survey

Instructionscontains rather detailed quidelines far doingso, and in
many cases gives the surveyor cmsiderable lattitude. ‘The courts have

generally, from the earliest days, declined to interfere In

yoel v. Dufresue 17 How. 23. 30 (1855) the Surpeme Cours said

These officers (Federal surveyors] were bound to act accordingly
to their best jucjment. . . nor could the courts of justice
interfere to control their acts, if they wre hmestly cerformed

[G]reat confusionand litigationwould ensue if the judicialtribunals. . . were permitted to over throw the public surveys
an no other ground than an opinion that they could have thework in the field better dome. . .

It is difficult to imagine how a survey could be accomplished without

seme discretion in the surveyor to resolve conflicts in the land description
I find no basis to conclude that Congress intendedto preclude this type
of survey judjment.
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If the Native allotment applicant elects to amend his land description|
to place or leave it in an area which mets all the criteria for legislative
approval, an additionalcriteria arises, namely that the new locationis
the land “originally intended to be claimed.” ‘This like questionsof
powersites being licensed will require a determination by BIM prior to a

certificate being issued.
|

The adjudication of conflicts of record (Section 905(e)) may be something

of a catch 22. If a
homesteader and

a legislatively approved Native

.

allornent both cover the same 160 acres the validity of the homestead

entry may depend on whether the land was cccupied by the Native at the

time of the homesteader's entry. Therefore even though the Native

allotment application is legislatively approved the Native may be required

te establishhis prior occupancy. If the Native fails to establish-
prior cecupancy then the homestead will be determined to be "a valid
existing right to which the allotment application is subject" Secticn

905(e). what then? Do we issue the allotment certificate “subjectto a
valid homestead entry’? Or do we issue a homestead patent and reject
the allotment application notwithstanding that it was "legislatively
approved”? This dilemma will not arise if the homesteader files a ocrotest

by June1, 1981. IS he does not, I believe the homestead patent and no

allotment should be issued since an allotment certificate subject to a

valid homesteadentry is nonsense.

t= the homestead entry is also legislatively approved under section 1328

che Simiation is even crazier since that section is intended to prohibit
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adjudication of the homestead. Under Section 1328(d) conflicts of

record consisting of Native allotment claims are not to be adjuticated.
Theoretically it may be possible that two applications for the sare land

can both receive lecislativeapproval. We will ackiress this question

when and if it arises.

4. What Cases are "Pending"on or Before December 18, 19712

Does the legislative approval of section 905 apply potentially to all
allotment applications that were ever filed with the Department including

those that were rejected and closed years ago. Cases were closed for
reasons such as the same native filed for more than cone 160 acre parcel.

A literal reading of section 905(a) suggests that it might cover all.
applicationsever filed. However, to construe section 905 as approving

applications in cases where, for example, the same applicant field-

multiple applications would be contrary to the legislative intent to
"summarily approve allotments in all cases where no countervailing

interest requires full adjudication.” S. Rep. No. 413, 96th Cong. 1st

Sess, 238 (1979). Statutes should not be construed to negate their
intent. US v. Braverman 373 US 405 (1963).

The Supreme Court has “repeatedly warned against the dangers of an

approach to statutory construction which confines itself to the bare
words of a statute." Lynch v. Overholser 369 US 705 (1962). “Literalness

may Strangle meaning.“ Utah Junk C. v. Porter328 US 39 (1945). The

Senate Report supra clarifies the scove of section 905:

A

——
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An amendment in Section 905 clarifies that the purview of the
section includes all Alaska Native allotment applications
which ware panding before the Department of the Interior on
“or before" December18, 1971. ‘The amendment clarifies chat
applications which were erroneously rejected by the Secretaryprierto December 18, 1971 without an for hearing
shall be approved or adjudicated by the Secretary pursuant to
the terms of the section.

The explanation limits the application of section 905 to those closed

cases which were erroneously rejected without an opportunity for a

hearing.

Even before ANILCA became law the Department had initiated a review of

the roughly 2500 cases closed prior to 1976 to determine, frusuant to

the ruling in Pence v. Kleooe 529 F 2nd 135.(9thCir. 1976), which
cases had been erroneously closed without an opportunity for a hearing

on factual issues that might be in dispute. In this review cases closed

for legal reasons need not be reopened notwithstanding that possible
factual issues also exist. Pencev. Andrus (Pence IT) 586 F.2nd 733

(9th Cir. 1978). Specificallycases where no proof of use and occurancy

was presented within the 6 year statutory life of the entry and cases

where no Mineral waiver was filed, were determined not to have been

erroneously clesed. They are not being reopened for a factual hearing.

This position was also approved by the Federal District Court in

Aguilarv. Kleppe 474 F. Supp. 240 (0. Alaska 1979) saying "It is true

that when a decision to reject a Native allotment is premised on a

purely legal determinant no hearing is required.”

The legislative history of section 905 discussed above indicates that
(
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such cases are not within the scope of that section. Only those closed

cases that are being recpaned because they were erroneously closed com

within the scope of section 905.

S.
Allotment Application

;
legislati:ively Avcroved But Conveyed by Mistake

to Duro Party

Unfortunately we have several cases where land occupied by Natives and

Claimed as an allotment was conveyed by mistake to third parties.

Frequently this results from inaccurate land descriptions: sometimes

because the allotment application was filed after the conveyance; -and

sometimessimply from oversight. Pursuant to the court's ruling in
Aguilar v. Rleoce 474 F. Supp. 840 (D. Alaska, 1979) the Department in

'

such cases is required to determine whether it “has mistakenly or wrongly

conveyed land. . . to which [allotment applicants] have a superior
claim. (If so] it is the responsibilityof the cefendant to recover

that land.” Id. at 847. ‘The case was remanded to the Department “to

adjudicate the substantive claims of entitlement..." Id.

Section 905 of ANIZCA my present ancther catch 22 in these situations.

That section is intended to preclude adjudicatio and “summarily approve"

cases which meet the statutory criteria. Yet whetheran allotment

application is a superior claim to that of the present owner may depend

on an adjudication of the allotment application. If the allotmentis
protestedit will, of course, have tobe adjudicated. But even if it is
not protested, if the conveyance was before June 1, 1981, I believe

the allotment will have to be adjudicated before the Department can

cetermine whether it can recover the land.

10
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\

I do not believe that Congress can legislatively convey land the hited
States does not ow, even though the prior conveyance may have been

or wrongful."

Where the “wrongful” conveyance cecurs after June 1, 1981 it is probably

void as to any land claimed as a Native alictment where the allotment

application meets the criteria for legislative approval.

4 GLb
M. Allen

i Solicitor

ce: Assoc. SOl.E&R
Assoc. Sol. IA
Assoc. Sol. C & W
Area Director BIA, Jimeau
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Allotment MOU with BIA, IM AK 79-160

te SEPLY AgrER TOTi)ER United States Department of the Interior 2561 ¢ 2)4 BUREAU OF LANO MANAGEMENT oH
70L “Cc” Street, Bez 13
Anchorage, Alaska 99515 J

March 16, 1979 ("
Instruction Memorandum No. AK-79-160
Expires 9/30/80

To: DM's, Division Chiefs

From: Seate Director

Subject: Native Allocment Memorandus of Understandisg

Enclosed is a copy of che subject meso, ELM Agreement No. AK~950-AG9—
323, and copies of background informacicn

The primary provisions are that (1) jurisdiction cover Native allotments
passes from BLM to BIA on the dare that Lands and Minerals Operations
(941) advises ‘the applicane chac his/her application has been approved
and survey requested, even though a Certificace of Alictmant has sot
been issued,and (2) thac BLM and BIA will ccsordinace where less than
fee applications involve both approved allotuents and adjacent public
lands, including unapproved allotments.

Any questions or actions relating to approved allotments should be
veferred to the BIA Agency Superintendant having jurisdiction over che
alloczent. Note thac BIA has offered to assisc is any trespass action
we may take on unapproved allorcmants.

e have suggested to Northwest Pipeline chac tn addition to securing
permics from BLM on unapproved allocnenes, they should contace BIA with
respece to any rights, other than to the land, which che applicant may
have. Similiar requests should be made of other applicancs.

omy

nseele
Enclosuras

Distribution:
Dizector (412) 2 cys
DeDSC (D=531) 3 cys

CONSERVE
AMERICA'S

“4
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C Sok

BLM Agreemenc No. |

AK-950-aG9-323
7

MEMORANDUM OF UNDERSTANDING (MOU)
BETWEEN THE BUREAD OF LAND MANAGEMENT (BLM) |

AND THE BUREAU OF INDIAN AFFAIRS (BIA)
ON DIVISION OF RESPONSIBILITIES FOR NATIVE ALLOTMENTS

A. Purpose

The purpose of this MOU is to establish jurisdictional responsibilities g
for approved Native allotments and pending allotment applications.

B. Background a
}

The Native Allorment Act of Msy 17, 1906 (34 Stat. 197), as amended, LS

authorized the Secratary of the Interior, in his discretion, to
allot net to exceed 160 acres of land to Alaska Natives. Few "
applied for land uncil the late 1960's. During the period 1970-71, [ |about 8500 applications were filed. The Alaska Native Clains
Settlement Act (ANCSA) of December 18, 1971 (85 Stat. 688), as .
amended, repealed the allotment act but recognized those applications

[
i

Still pending before the Department of the Interior. Thus chere .
was created a heavy backlog of filings, involving an estimated
21,000 separate parcels of land. To comply with section 14(h) (6)
of ANCSA, an allocment application is officially considered to be ‘a \ {
approved when survey is requested, even though the Certificate of
Allotmene does not issue until the survey is approved. The number
of approved allotments is becoming significant.

(|
Coupled with the Secretary's responsibility for protection of
allotced or applied for lands from encroachment by others (43 CFR 2561.0-2) .
is the increasing state wide economic activity and the resultant

[|reports of alleged trespass on these lands. “Thus far, neither SLM
nor BIA has been able to react adequately.

The following legal and policy considerations have emerged in
connection with these problems:

1. The Regional Solicitor ruled that either Bureau could
1

legally initiate trespass action (opinion of April 19, )1977).
"

2. The BIA has been assigned responsibility to approve
|

relinquisaments (Secretarial lecrer co Senator Stevens). Lod

3. an Administrative Law Judge ruling states that a probatable
|estate is created when BLM approves an allotmenc and so
|States in writing. ™

=

i t
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The BLM suggested thac BIA should assume trespass responsibilities
on approved allotzents (SD's February 22, 1977 memo to
Regional Solicitor).
The BIA Area Director feeis that, pursuant to che general
authority over Indian matters in 25 USC 2, BIA has administrative
responsibility over approved Native allotments (memo to
Commissioner of Indian Affairs of April 27, 1977).

6. The Associate Solicitor, Indian Affairs agrees with
No. 5 above although indicating that the Secretary mst
make the ultimate jurisdictional decision (Opinion of
October 2, 1978).

Responsibilities
The State Director, BLM and Area Director, BIA agree to the following
division of responsibilities for approved Native allotments and
pending Native allotment applications:

BUREAD OF LAND MANAGEMENT:

1.

2.

The BLM will coordinate the adjudication of allotment
applications with BIA.

The BLM will continue to issue letters to the applicant
when an allotment is approved.

The BLM will survey and issue Cerrificates of Allotment
for all approved allotments as expeditiously as possible.

The BLM will retain administrative jurisdiction, including
trespass abatement and the granting of less than fee
inrerests, over lands included in pending Native allotmenc
applicacions.
The BLM will coordinate with BIA when processing applications
for less-chan fee interests where any such application
involves both an approved allotment and adjoining lands
under BLM jurisdiction, including pending allorment
applications.

BUREAU OF INDIAN AFFAIRS:

1. The BIA will assume 211 trust responsibility for tenure
and management of approved allotments effective on che
date of BLM's approval lecter. This will include the
granting of rights of way pursuance to 25 CFR 161, approval
of leases and permits pursuant to 25 CFR 131, performance
of probate functions pursuanec to 43 CFR 4, subpart D,
the abatement of trespass, exchanges pursuant.to 25 CFR 121,
and other actions as appropriate. Sales will not be
made.

3.
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2. The BIA will approve or disapprove ail relinquishments of
pending allotment applicarcions.

3. The BIA will coordinate with BLM when processing an
application for less than fee interests where any such
application involves both an approved allotment and
adjoining public lands under BLM jurisdiction, including
pending allotment applications.

D. Effective Date, Termination -

This agreement shall become effective upon the date subscribed by
the last signatory, and shall remain in effect until terminated by
either Bureau upon 90 days written notice. Amendments may be
propesed by either Bureau and shall become effective upon joint
agreement.

ples
éa Director, State Director,

Bureau of Indian Affairs Bureau of Land Management

AO Katittnaty FTF 18 Sho 1978
Date Date

Bie
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United States Department of the Interior 2561/9220 (932)

BUREAU OF LANO MANAGEMENT

Alaska Seace Office
701 ¢ Street, 3ex 13

Amehorage, Alaska 99513

Octsber 3, 1979

tastructisn Memorandum No. AK-80-2
Sxeizceas 3/30/80

Te: DM's

Foca: Stace Direcesr

Subiece: Trespass on Pending Native Aliomencts

Pursuant to the Memsrandum of Understanding (SLM agreemanc AK~950-AG3—-
323) seewees the Zureau of Indian Affaiss (3IA) and the 3ureau of Land
Masagemanc (31M), SLA has cha truse cesponsibilicy for appreved Nacive
allosmenes and SLM has adminiscracive jurisdiction over usapproved
allocmeans applications. 324 alse has the auchoricy, coneurrently vith
3LM, so protect pending Naciva allocsants from the encrcachmens of
ocners.

STA Sill Se investigacing pending allecuents for trespass and will
follow che precedures in SIM Manual 9230. Findings will be reverted to
che Sisccice Managers.

3LMosersennel should also 5e alere for crespass on aliocments while
making tield examinations cf allomencs or other examinations near.
allctmencs. Where trespass is discovered on an allocmence, nocifisacicn
will se mada Co the SLA agency for the area in which che land is lLocaced,
as weil as making the SIM Sraspass report. cians crespasa isvestigatiscns
should Se nade where feasibia.

Plazse csoperate with 3TA ts che fullase excenc possible consistene wich
funding limitations and arierisy comeioments in che iavescigasion and
tvesclucion of traspass on pending Native allotment appiicasisns.

cisetisusiocn
Bireszes (855) 2 cys
S-3SS (D-S59A) 3 cys

Vo
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United States Departmentofthe Interior
SUREAU OF LAND MANAGEMENT 2561 (960)

Sue Offies-
701 G Gen tS

Anaharem, Alem. 06513

June 4, 1985

Instruction Memorandum No. AKk-85~-305
Expires: 9/30/86

To: OM’s, OSD’s, SC°s

Prom: State Director, Alaska

Subject: Notification of Native Allotment Activity

During the past several months, we have had requests from land. |managers of government agencies and Native corporations for a
additional notice of pending activity during the processing of
Native allotments. We have agreed to provide the additional
notice as outlined below. This notification will be made in all
cases where BLM is not the surface manager of the lands
surrounding the Native allotment.

1. Allotments Rejected on Legal Issues:
When case is closed, notify. surroundingsurface owner
or selecting applicant, BIA skee office, and legal
counsel of record.

2. Allotments. Legislatively Approved:
Notify surrounding surface owner or selecting
applicant.

BIA EtG! office. and legal counsel of record
when:
a. Field check is scheduled. (District function)
b. Approval is granted. :

Cc. Field survey is scheduled. (Cadastral function)
da. Cenformance is requested (with copy of plat).
e. Certificate is issued. (Original and copy of

certificate sent to BIA; they record and send to
allottee.) .
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3. Allotments Adjudicated Under 1906 Act:
Notify surrounding surface owner or selecting
applicant, SIA office, and legal counsel of record
whens
a. Pield examination is scheduled. (District

function)
Bb. Pield report completed: applies to recent ones (by

a form letter to be developed). [f the field
report has been completed prior to the 1985 field
season, notify the surrounding owner or selecting .

applicant when adjudication begins (hy another
form letter to be developed or by copy of requestfor additional evidence).-

Cc. Approval is granted or government contest
complaint is issued.

ad. Field Survey is scheduled. (Cadastral function)
e. Conformance is requested (with copy of plat).
£. Cartificate is issued. (Original and copy of

certificate sent to BIA; they record and send to
allottee.)

gq. Approval decision is appealed or allotment is
contested after approval decision. Notification
will be made pursuant to -the procedures detailed
in 43 CYR, Part 4.

4. Allotment Cases Closed Without Issuance of Certificate:
Notify surroundin surface owner or selecting
applicant, BIA ateatoffice, and legal counsel of record.

Unless otherwise specified, the notification will be the
function of the Native Allotment Section in the State Office or
Fairbanks District Office.
When any notification is accomplished by an appealable decision,
the parties mentioned above must be served by certified mail.
All other notices may be sent by regular mail.

Following are the addresses to be used when sending notices to
applicable parties.

ANCSA Village and Regional Corporations
Contact the Branch of ANCSA Adjudication (961)
if current mailing address needs verification.

State of Alaska
Department of Natural Resources
State Interest Determinations
Pouch 7-005
Anchorage, Alaska 99510
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Rational Park Service
Associate Director for Operations
2525 Gambell
Anchorage, Alaska 99503

U.S. Fish and Wildlife Service
Chief, Division of Realty
1011 East Tudor Road
Anchorage, Alaska 99503

Regional Forester
Chief, Division of Lands
Attn: James Calvin
Box 1628
Juneau, Alaska 99802

BUREAU OF INDIAN AFFAIRS AND CONTRACTORS OFFICES:

Anchorage agency maintains official files for Native allotments
in the following Regions:

AHTNA, Iac.
Bristol Bay Native Corporation
Koniag, Inc.
Chugach Natives, Inc.
Cook [Inlet Region, Inc.
Aleut Corporation
Bureau of Indian Affairs
Realty Office
P.O. Box 100120
Anchorage, Alaska 99510-9120

CALISTA Soth the Bethel Agency and Association of Village
Council Presidents (AVCP) are to receive notification.

Bureau of [Indian Affairs Association of Village
Realty Office Council Presidents
Box 347 Realty Office
Bethel, Alaska 99559 P.O. Box 219

Bethel, Alaska 99559

DOYON and ARCTIC SLOPE REGIONAL CORPORATION Soth the Fairbanks
Agency and the Tanana Chiefs Conference (TCC) are to receive
notification.

Bureau of Indian Affairs Tanana Chiefs Conference
Realty Office Realty Office
U.S. Federal Building i+ 261 First Avenue

and Courthouse Fairbanks, Alaska 99701
Box 16, 101 12th Avenue
Fairbanks, Alaska 99701
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B. and NANA Official files are maintained by the
Nome Agency for both Regions.

Bureau of Indian Affairs
Realty Office
Box 1108
Nome, Alaska 99762

Notification pertaining to Native allotments in this
Region are to be sent to the BIA field agency and Tlingit-HaidaCentral Council.

Bureau of Indian Affairs Tlingit-Haida Central
Realty Office Counci
P.O. Boz 3-8000 Realty Office
Juneau, Alaska 99802-1219 One Sealaska Plaza,Suite 200

Juneau, Alaska 99801

ALASKA LEGAL SERVICES CORPORATION OFFICES:

STATE WIDE: S$0 W. Sth Avenue, Suite 300
Anchorage, Alaska. 99501

AREA OFFICES: $50 W. 8th Avenue, Suite 200
ANCHORAGE, Alaska 99501

P.O. Box 309
BARROW, Alaska 99723

p.o. Boz 248
BETHEL, Alaska 99589

P.O. Boz 181
DILLINGHAM, Alaska 99576

763 Seventh Avenue
FAIRBANKS, Alaska 99701

419 Sizth Street, Suite 322
JUNEAU, Alaska 99801

326 Center, Suite 204
KODIAK, Alaska 99615

301 NBA Building
KETCHIKAN, Alaska 99901
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Soo

P.O. Boz 316
KOTZEBUE, Alaska 99752

P.O. Box 40
~ NOME, Alaska 99762

P.O. Boz 163
UNALASKA, Alaska 99685

Distribution:”.
D(311) Room 3653

“ D-0SC (D-240)

/ IUt
Fred Wolf
Associate Stat ector
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United States Department of the Interior
2 OFFICE OF THE

SOLICITOR
im REPLY REFER TO:

)

ALASKA REGIO
a rot C Sier,Bou 34

Anchorage, Alaska 99513

October 1, 1985

co
.
w
y

oO
I
1MEMORANDUM

; TO: State Director
:

'
ASO, BLM

~ ATTN: Deputy Stace Director
~ Division of Conveyances (960)

: FROM: Deputy Regional Solicitor
Alaska Region

SUBJECT: Reconstructed Native Allotment Applications
; We have reviewed 28 Native Allotment case files submitted

for our review due cto che absence of any copy of a timely
J filed application. J3ased on cur review, we have concluded~ that most cf chese cases should be created and processed as

timely filed applications.

-~

In reaching chis decision, we have developed and utilized
the following standard:

1) To be timely, a Native Allotment application must
have bee filed with an agencyof the Department of theInterior= by December 18, 1971, due to the repeal of the

7 Native Allotment Act by section 19 of the Alaska Native
Claims Settlement ace (ANCSA), 43 USC § 1618;

Ry

2) Reconstruction of an application filed in time, where
neither the original nor a copy is presently available, is
legally authorized. William Yurioff, et al., 43 IBLA 14, 16
(1979) ("If appellane had cimely filed an application with
BIA which was lose, he should be given an opportunity to
reconatruct his original application"); and

3) In order to treat an applicacion as being timely
filed and to allow reconstruction, there musc be sufficient
objective, documentary proof which must include a federal
agency document showing timely receipt; allegations of timely
filing without such proof are noe sufficient.

1/ Hence, for purposes of BLM allowing reconstruction of Native
Allotments, filing with a non-federal entity is not sufficient
and individuals making such claims must utilize the Barr procedures.



- Appendix 10,-page 2

H-2561-1 - NATIVE ALLOTMENTS
Regional Solicitor's Opinion, Reconstructed Native Allotment Applications

PAGE 2

Based on this standard, we have determined that che
following 25 cases should be treated as timely filed:

1) Marjorie Jordon, aA-47907
2) Mabel Nielsen, 4AA~51859
3) Vida Wik, AA-46963
4) Mary Ellen Israelson, AA-46964
5) Delores J. Smith, AA-51870
6) Leon Sacaloff, Aa-51869
7) Urban Petterson, aAA-51867
8) Alfred Ivanoff, AA-51864
9) Alfred Wik AA-51863
10) George Pederson, AA~51862

Helen Dolchak (deceased), AA-51861
12) Rudolf Wilson, AA~51858
13) Nellie Callahan, AaA-51856
14) Annie Spracher, ad-50507
15) Glenn Kooly, Aa=-50505
16) Joann Warren, AdA-50503
17) Carel Dolan, AA-51857
18) Harold Wik, AA~-49961
19) Nadia Showalter (deceased), AA-49959
20) Samual Holstrom, AA-49958
21) Albert Bakcuict, AdA-49957
22) Edward Grenhalgh, AaA-52566
23) Julia Albrite, aa-50584
24) Robert Green, Aa~-50582
25) Clifford Dolchak, Aa-50508

We have also determined chat che following three cases should
not be considered cimely filed due co the failure to meet
the standard articulated above: .

l) Linda Anelon, AA=-531462
2) June Degnan, AA-54599 2/3) James Gilman, AA-55612=

A flow chart, showing our more detailed analysis of each of
these 28 cases, is also attached in hopes it will help to
further clarify our views and assist you in implementing our
legal conclusions.

Since many of the 25 cases we have found to be cimely
filed are on land no longer ian federal ownership, ic will

2/ Mr. Gilman appears co fall in the Barr class.
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be necessary to apply Aquilar procedures in acmerous instances.
In processing such cases, BLM is co stop che process when
it is found that the land has been reconveyed by the original
patentee. Instead, the BLM should act in accordance with
the further guidelines we will provide as scon as possible,
on the problea of subsequent conveyances of land claimed as
a Native Allotmenc.

to
w

a If you have questions on any portion of this nemorandun,
including our decision on a particular case, or if you need
further assistance in applying the standard we have
articulated, please let us know.

C.
ec

DennisMito Hobe feedel/
Enclosure: Handwritten flow chare

( ‘ ee: (with enclosure)
Sd Chief, Branch of Lands, ASO, BLM (965)

Chief, Branch of Adjudication, FDO, BLM (020)
~y Chief, Branch of Lands, ADO, BLM (010)

i Chief, Section of Native Allotment, ASO, BLM (965)
wd Chief, Section of Conveyances, FDO, BLM (020)

Paralegal, ASO, BLM (960)
Director, Trust Services, JAQ, BIA
Realty Officer, Anchorage Agency, BIA

3

aed

J
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H-2561-1 - NATIVE ALLOTMENTS rLetters from and to Tom Hawkins, State DNR, re: Relocated Allotments

Should the amended location fall on nen-Federal (TA’d, [C‘'d or
patented) land, the Aguilar or general title recovery procedures
would apply. .

In the case of Margaret John, we will consider the information
heretofor submitted and issue an appealable decision as
described above.

Sincerely yours,

Ze/ RobertW. Armndorten

Deputy State Director for
Conveyance Management

DSD (965) (

‘ B

FDO (020)
~
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H-2561-1 — NATIVE ALLOTMENTS
Letters from and to Tom Hawkins, State DNR, re: Relocated Allotments

BILL SHEFFIELD, GOVERNOR

DEPARTMEN OF NATURAL RESOURCES
; $45 CORDOVA STREET

DIVISLON OF LAND AND WATERMANAGEMENT AnOnORecE. ALASKA 99510-7008
. PONE: 907) 276-2853

May 17, 1985

=
- ~<

Robert W. Arndorfer =.
Deputy State Director —
for Conveyance Management ce
U.S. Sureau of Land Management S
Alaska State Office >=701 "C* Street, Box 13 «
Anchorage, Alaska 99513 SS

Re: 8LM Procedures in Relocating Native Allotments

Dear Mr. Arndorfer:

In response to your recent letter concerning SLM procedures for relocating
Native allotments, there seems to be a basic misunderstanding between BLM, the
state, and IBLA. As I understand your position, BLM makes an initial decision
whether to allow an allotment applicant to amend the land description in his or
her application. This decision is made by BLM without input from potentially
interested parties. Then, if 8LM's decision is to allow the amendment,
interested parties are given an opportunity to submit ANILCA section 905(a)(5)
protests to the relocated application. However, at no time may interested
parties challenge BLM‘'s decision to allow the applicant to amend the land
description. . °

The state feels that IBLA's February 8, 1985 order dismissing the state's appeal
in the Margaret John relocation reflects IBLA’s belief that BLM, as part of fts
approval process, does review challenges to the act of ameiding the land
description. Your recent letter to me seems to be at odds with IBLA's order.

As indicated in the attached Request for Reconsideration, the state is asking
IBLA to reconsider its dismissal of the state's appeal in Margaret Jonn, in
light of your letter. We are taking this action, first because we feel that the
State's interests have been harmed by BLM's decision to allow Ms. John to amend
her application, and second, because we are concerned about forever losing our
right to appeal BLM's decision to allow the amendment to the land description if
we do mot appeal this decision promptly. The discrepancy between IBLA and BLM

regarding the procedures to be followed in these cases is the cause of this
concern.
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Letters from and to Tom Hawkins, State DNR, re: Relocated Allotments
ca ee mentee

Robert Arndorfer
May 17, 1985
Page 2

If, after reviewing the state's Request for Reconsideration, you feel that thestate's interests in these cases can be protected through either present ormodified procedures, please let me know.

Sincerely,

Toon Hiubding
Tom HawkinsDirector
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H-2561-1 — NATIVE ALLOTMENTS

Letter, Secretary Andrus to Senator Stevens, BIA to Approve
Allotment Relinquishments

United States Department of the Interior
OFFICE OF THE SECRETARY a?WASHINGTON, D.C. 20240 -

° te we i265. . 773
JUL 12 377 ml227425

. 2kMV-swemuan A
Honorable Ted Stevens
United States Senate
Washington, D.C. 20510

Dear Ted:

Thank vou for your letter of June 1, 1977, concerning the
possible confusion Setween the Bureau of Land Manacgezent
(BLM) and the Buraau of Indian Affairs. (SIA) over the
authority to aporove relinquishments of Native alloctzent
applications. °

The confusion has cesulted from the absence of clear
disectives, either in the statutes or in the implementing
Separtsental resuistiens, for either the BIA or SLM to
approve celinguisnments of Native allotments. Under the
circumstances, I believe it is properly the responsibilityof the Commissioner of Indian Affairs and his staff to.
aporeve relincuishments of allotment applications. Accord-
ingly, I have asked the Commissioner of Indian Affairs to
assume respensibdility for approvine such relinguishments
in the future and to give immediate consideration to the
relincuishments recuired for the airports at Sheldon's Foint
and Lime Village.
If we can be of further assistance to vou, oleasa do not
hesitate to call on us.

Sincerely,2
SECRETARY

———— Appendix 12
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H-2561-1 — NATIVE ALLOTMENTS

Jations of Settlement, Fanny Barr v. U.S.

Unised Stace Amorney An... AUG.- 3 1982

Ream C252. Mail Sen
9

OSTRICT OF ALASKA
708 °C Suen ty
Anchorage. Alaska 99313 Tneweeeceeeee D6ptHIY
907-871-5671

2

IN THE UNITED STATES DISTRICT COURT
FOR TEE DISTRICT OF ALASKA.

om

| )
f )

| !‘ ve )
)

| )

|

)

FANNY BARR, et al.,
Plaintis?, CIVIL NO. A76-160

UNITED STATES OF AMERICA,

Defendant.
_ STXPULATION OF

z

This lawsuic raises the legal issue whether several
hundred Native allotment applications were fiied. wits the

,

Deparcment of the Interier prior to the statutory deadline

of December 18, 1971. A plainciZ£ class haz been cersizied
comprised of all persons who suomitted allotuentc applicaecions
to RuzalCAP priorto the statutory deadline Sut unose applica-

° tion was net forwarded co she Interios Separ=sment.

Tne land in question is scattered shscuehout sural
Alaska. The factual basis on which she conplex legal issues

' of apparent or irplied auchericy will be resolved will
at

. involve extensive cestiseny from rural Alaskan sesicencs

i around the State.
i

fi
exist in land that cannot presently be identified creates a

the lawsuit, hy Kaising che possibility shat séignes

i possible cloud on all ‘federal conveyances, which will linger

“until this lawsuit is resolved.

: Recogaizing chat the disputed issues are complex and
: éizficuls, and chat many of she class mecbers acted in che

good faich selief chat sney nad done all required of them 29

ebtain citle co the land feos whieh they naé 2zopliec. <re

2

Stipu

kOd EiLEDje yn

Depenmenof
Federal Building end U.S. Courthouse
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H-261-1 — NAIVE ALLOTMENTS—
Stipulations of Settlement, FannyBarr v. J: Ss. Oee mt ee

partias, through their legal representatives, have arrived st

a faiz and reasonable compromise. The intent of this stizcla-
tion of settlement is to resolve once and for all the complex

legal issues raised herein.
zw

As s00n as possible after this agreement is approved, <he

following notice will be published in the Anchorage Daily news,
. "the Faisbanks News Minor, the Juneau Empire, and the Tundra

|

Times and breadcast ence 6 week far three successive veeks over

stations KDLG in Dilliagham, KYUK in Bethel, KiCY in Nome, KOTS

|

in Kotzebue, and KINP in North Pole.
Alaska Natives whose application for a Native allocnens
was not filed by RuralcaP before che deadlise of
December 18, 1971, may get theis land. after ali.
because of a lavsuis brought by Alaska Legal Services
om their behals.
Z2 you can answer ves to all three questions beicw, you,should send your same and addsess to: Fanny Sarr
Class, ¢/o Clerk. U.S. Biserict Court, Federal Buildiag,
Anchorage, Alaska 99513. your letter muss be received
on or before » 1982.

C1. I #2106 out an application for a Native
allotmentand gave it to the RuralcaP worker. before

December 18, 1971, but. to my knowledge. it was
net delivered to che United States

Government.2. Zt am eligible for an allotment. .
3. 2 aM prepared to testify to these matters under

each and being fully aware of the
penalties

againstperjury.
Your letter must be received on or before __, 1982to have it considered. Deseribe in your letter. asbest you can, where the land you are

siaining
is *

i located.
i trz

In addition, the following leecer will be sent Sy Alaska
Legal Services to all persons who ALSC has reason to believe
might meet she criteria of paragraph 4 hereof:

oe
ea
e

Se

i! ‘insert date 45 days from court approval

" Pg. 2

ot
h

pe
m
or
m
ei
nn

O
F
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H-2561-1 — NATIVE ALLOTMENTS

“Stipulations of Settlement, Fanny Barr U.S.

Dear Mr. /Mrs.
We are trying to identify all these Alaska Natives who

filled out an application Sor a Native allotment and

gave it to a RuralcaP representative before December 18,

1971. but whose application was not filed by Ruralcar

before that date. If you are claininag 20 be such a

person and can answer “yes” to all three questions
* below, you might be encitled to the allotment vou

applied for but enly if you send your name and address

i to Fanny Barr Class, ¢/o Clerk, U.S. Districts court,
Federal Suilding, Anchorage, Alaska 99513. Your letter
must be received on cr before 1982.

1. I fiiled cut an application for a Native allorcmant
_ and gave it to the RuralCaP worker, before- December 18; 1971, but. to my knowledge, it was

not delivered to the United States Government.

2. = am eligible for an allictzent.
3. I am prepared to testify to these matters under

eath and being fully aware of che penalties
against perjury.

|
Your letter must be received cn or before +* 1982 :to have it considered. Describe in vour letter,‘ as .

best you can,-where she land you are claiming is :

located.
Sincerely,
ALSC

Iv
This settlement agreement will be binding only i= 20

more chan 325 persons apply for class membership by the 45¢2

: day after this agreement is approved by the Cours. The

il Settlement Agreement is further contingent upon the Court

signing the parcies proposed "Order Approving Class Actien
‘| Settlement and Directing Entry of Judgment of Dismissal,“
&
attached hereto as Exhibit A. In addition che Unised

* Staces becomes involved in a lawsuiz raising che issue
“

whether any application by a class member was vimely filed
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ALLO
TM

EN
TS

“Stipulations
of

Settlem
ent,

Fanny
Barr

v.
U
.S.

er
challenging

in
any

w
ay

this
settlem

ent
or

the
allotnent

review
process

set
forch

in
paragraph

6,
the

parties
w
ill

*i
+

net
be

bound
by

chis
settlem

ent
as

to
any

class
m
em

bers

w
hose

allotm
ent

applications
have

not
at

that
tine

been

approved
by

the
Secretary

cf
thea

Interior.
.

.

All
applications

for
N
ative

allotm
ant

subm
itted

to

RuralcaP
by

m
em

bers
of

plaintiff
class

w
ill

be
deem

ed
tixely

filed
w
ith

the
bepertm

ent
ef

the
Interior:

provided,
how

ever,

that
if

upon
survey

it
is

determ
ined

that
the

land
described

in
such

application
has

been
previously

conveyed
by

the
©

U
nited

States
to

any
person,

entity,
or

the
State

of
Alaska,

the
U
nited

States
shall

net
be

bound
to,

m
or

w
ill

it
initiate

any
court

action
to

set
aside

said
conveyance

or
recover

said
land.

In
such

a-case
the

applicant
say

seek
any

available
fem

edy
to

establish
his

or
her

rights
to

the
land,

except
-

ehrough
a
law

suit
invelving

the
U
nited

States.
N
o
person

w
ill

be
eligible

for
plaintil!

class
m
em

bership
w
ho

did
not

apply
by

the
45th

day
after

this
agreem

ent
is

approved
by

che
Court.

.
:

n
.

U
pen

notification
that

this
agreem

ent
has

becom
e
binding,

and
that

issues
of

fact
exist

as
to

eligibility
for

class
©

m
em

bership,
the

court
w
ill

receive
evidence

and
m
ake

findings
|
a8

to
eligibility

of
each

applicant.
In

order
to

he
determ

ined

eligible
for

class
m
em

bership,
each

applicant
oust

sign
che

z
“Consent

to
Adjudication®

form
set

forth
below

.
Refusal

so
Pat

i|E8Iiat

sign
w
ill

preclude-a
determ

ination
of

eligibilisy.
CO

N
SEN

T
TO

AD
JU
D
ICATIO

N
AN

D
LIM

ITED
W
AIVER

I
hereby

agree
thac,

if
I

am
determ

ined
to

be
a

m
am

ber

of
the

plaineis?
class

in
Barr

v.
U
nited

States,
A76~160.

Rael
REN

T
RARLRRO

RO
REREU

N
M
ERCRTN

N
N
*

Civil
(U
SD

C
Alaska),

and
if

m
y
application

qualisies

(ecisut™
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Stipulations of Settlement, Fanny Barr v. U.S.

Sor legislative approval pursuant to Section 905 of the

Alaska National Interests Land Conservacion Act (ANILCA)

a protest period similar to that provided for in that |

section shall commence on the date a list of potential
class members withsy name on it is published. If a

protest is filed within the period by a zerson or

entity who could have protested under Section 905 (a) ($)

‘e

t

. ‘

.

e
ge

Sa
s

ee
ee
t

SS
SS

O
S

of ANILCA, or if the land I claim has “peen conveyed 2s

% Hl any thisd party, I agree to quit-claim co the Uniced

- H States any interest I may have in the land so that my
,

. application may be adjudicated, and to abide with any

final decision (including appropriate judicial review)
cendered. If upon survey it is determined that the

4 . | land deseribed in such application has been previcusly
,

|. conveyed by the United States to any person, entity, or.

i. the State of Alaska, the United States shall act be

i ( ) |
bound to, nor will it initiate any cours action to set

|

aside said conveyance or reissue said land. 1f hereby
waive any right I may have to compel such action er to

| any compensation or other selief izcm che Gnitec States.

1 vit
: As soon as possible after *,1982, a list (or

|
successive lises) of potential class members for which

4 acequate lane descriptions are available shall te published
{

d under the following caption:
8 This is a listing of persons whose applications for
ii Rative allotmants may be deemed timely filed suxssuant
5 to @ settlement agreement in Fanny garr al. v. United
il States, A76-160 Civil (USDC Alasxa) signed on :

|
s@ applications may qualify: fer legislative approval

i under Secticn 905 of the Alaska National Interest Lands
Conservation Act unless a protest is filed, as provided

|

for in shat section by : ee, 1982.
u

«Insert date which is 6 months after publication.

?g. 5
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H-2561-1 — NATIVE ALLOTMENTS
“Stipulations of Settlement, Fanny Barr v. U.S.

~ &

_

viqz

Upen approval of chis settlement, this lawsuit

will be dimissed with prajudice. All parties hereto waive

- |
the right of appeal of the Court's determifiatian of

eligibility of class members.
fa

a ?

!
a

The State of Xlaska and other parties, by their
Signature hereto, agree that allotment applications deemed

timely filed pursuant to this settlement agreement which
e

deseribe land to which legal or equitable title has vested
beia the State of Alaska pursuant to the Alaska Statehood

Act, shall be adjudicated pursuant to the requisaments of the

, Act of-May 17, 1906. Such adjudication, if any, shall be nade
pursuant to procedures developed by the Department of the

! tnterior in consultation with counsel for plainti¢?s and

I fer the State of Alaska. Should is be finally determined
my

after such an adjotiexsion, as deseribed above (including any
appeal), that the applicant has met the requirements of the
Act of May 17, 2906, the State of Alaska shall quitclain
such land to the Federal government, and the quitclained
acreage shall be credited to the State's entitlenent under

1

|

Section 6(b) of the Alaska Statehood Act. i
‘ '

The provisions ef this paragraph shall de binding
‘on the Stace of Alaska only if the State is required tc quite

i Glaim land deseribed in 15 or fewer allotment applications.
i.
.
Should the State withdraw from thia settlement pursuant to

I

: the terms of the preceding provision, the United States will
‘ mot Se bound by this settlement as to any class members

whose allotment applications have
not

at that time been approved
by the Secretary of the Interior.

us

Pg... 6
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* this agreement is signed on
Chere 4 { 718 a

| by the legal representative of the parties:
ob i

tl
of

i.
7

States Attorney Alaska Legal Services

= Office of Attorney General
: State of Alaska

I
[
!
!

i

i
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aS - _
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Cc
FILED

IN THE UNITED STATES DISTRICT CaurT
@

FOR THE DISTRICT OF ALASKA ‘At O°
cw.

FANNY BARR, et al.,
Plaintiff, CIVIL NO. A76-¥60

Ve

STIPULATION REGARDING PROCEDURES
FOR DETERMINATION OF CLASS
ELIGIBILITY

UNITED STATES OF AMERICA,

Defendant.

On October &, 1982, the Court entered its judgment

approving the settlement in Barr v. United States. Paragraph five
of the judgment states that the Court, upon motion of the parties,
will “develop procedures to receive evidence and to make findings
as to whether each applicant is eligible for class membership."
The purpose of this stipulation is to set forth procedures agreed

upon by the parties, through their legal representatives, for
determination of class eligibility.

1. Pursuant to paragraph VII of the Stipulation of

Settlement, filed August 3, 1982, parttal lists of potential class
members were published on January 5, 1984, and November 1, 1984,

Pursuant to paragraph VI of the Stipulation of Settlement, the

Court will also receive evidence and make findings as to

eligibility of each applicant. A notice of the time period for

submitting evidence of class eligibility of those listed in the

first two publications shall be published on or before January 31,
1985. The notice shall state:

OF ALASKA
pIsTAIcT7a.

)
)
)
)
)
)
)

)
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,

|

NOTICE
(Fanny Barr Class Membership Eligtblity)

NOTICE IS HEREBY GIVEN that interested personsshall have the opoortunity to submit evidence
regarding the eligibility of certain potential class
members in Fanny Barr v. United States, A76-16N Civil
(USOC Alask ames, serial
numbers, and-land descriptions af potential Barr
class members were published on January 5, 19580, and
November 1, 1984. Cootes of the publications are
available at the Bureau of Land Management, 781 *¢*
Street,

»\Anchorage,
Alaska 99513.

In accordance with court order of January /e,1985, any person who has evidence that a potentialclass member is not eligible for class membership may
submit that evidence with the Byreau of Land
Management. The requirements for class eligibility
are as follows: (1) the applicant gave a Native
allotment application to a RuralCAP worker before
December 18, 1971, and the application was not
delivered to the United States government; (2) the
applicant is a full or mixed-blood Native and 21
years of age; (3) the applicant has not already
received a Native allotment; (4) the applicant sent a
letter to the court before November 22, 1982: and (5)
the applicant submitted a consent to adjudication and
limited waiver to BLM. Any evidence submitted
pursuant to this notice must relate to one or more of
the above requirements...

All evidence regarding class eligibility of the
Previously published list of potential class members
must be received by the Bureau of Land Management at
the above address by April 30, 1985. . ;

2.)«OThe time period for submitting evidence as to the

eligibflity of potential class members whose names have not yet
been published pursuant to paragraph VII of the Stipulation of
Settlement will be imposed when their names are published. The

publication will notify interested persons of the right to file
protests under Section 905 of the Alaska National Interest Lands

Conservation Act, and/or evidence regarding class eligibility.
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M
M m

y

co
po

on
er
,

a
st
on

e
i

no
e

a). Partial of the fn



Appendix 14, page 3

H-2561-1 — NATIVE ALLOTMENTS
— §tipulations on Class Eligibility, Barr

The time periods for filing protests and evidence will run

simultaneously and will close on the 180th day from the date of
the first publication of that notice.

! 3. Evidence regarding class eligibility must relate to
« whether the potential class member meets the requirements for

4 class membership. The requirements for class eligibility are as

r follows: (1) the applicant gave a Native allotment application to

{ a RuralCAP worker before December 18, 1971, and the application

i was not delivered to the United States government: (2) the

“ “ applicant is a full or mixed-blood Native and 21 years of age; (3)
.

the applicant has not already received a Native allotment; (4) the

fom, w applicant sent a letter to the court before November 22, 1982; and

» (5) the applicant submitted a consent to adjudication and limited
i waiver to BLM. Any evidence submitted pursuant to this notice
must relate to one or more of the above requirements.

4. After the period for receiving evidence ofclass
eligibility has expired, the United States and the State of Alaska

shall have 30 days to examine any evidence submitted to determine

which potential class members from the published list they want to

challenge. A list of names to be challenged shall be served on

platntiffs within said 30 day period. Persons whose names were on
4

the published list. and who were not challenged by a party within
30 days shall be deemed class members,

5. All challenged applicants for class membership will
be referred to a hearing for resolution of class eligibility. An

Administrative Law Judge from the Office of Hearings and Appeals,
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C whe
,

. |

. Hearings Division, United States: Department of the Interior, a:
” master appointed by the Court shall preside at the hearing. The -
Tacation of the hearing shall be decided upon by the

4

Ad
a

at
e

Administrative Law Judge or Master. A decision on class

Tm
oo

, eligthility shall be made by the Administrative Law Judge or

Master tmmediately upon conclusion of the hearing. A party
dissatisfied with the decision of the Administrative Law Judge or

‘T
ok
Ce

es
:

sa
m
ar
a

Master shall have thtrty days in which to appeal to the Court.

~ 6. Applicants who sent a letter to the Court on or

Pe
le
BS before November 22, 1982, pursuant to the Stipulation of

f%

Settlement, but who do not qualify for class membership, can be

4 withdrawn from further consideration on their class eligibility ©.
é Stipulation of the parties. LL /

7. This agreement ts signed by the legal represent~-
atives of the parties.

| DATE: 9, LL... wy tht.
#

. or the United States

# pate: \. 2 196 boul O Rte
f sad er tne etatit i ass .

:

1.0 889 IT IS SO ORDERED. \
US ATTORNEY

GtATE: 435
or the State oar aska

paar
Ne Ui

Fleurant, AK LE

Malchick, ASST A
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Appendix 16;~page 1
(11.D.2.d.)

H-2561-1 —NATIVE ALLOTMENTS
Regional Solicitor's Opinion, Procedures for Determining and Dealing
with Third Party Purchases of Land Claimed as a Native Allotment

United States Department of the Interior
OFFICE OF THE SOLICITOR

ALASKA REGION OF

RuPLY REVERSO

TQ1 C Street,Box 34
Aachorage, Alaska 99513

January 27, 198
i

MEMORANDUM

g

TO: . State Director cAlaska State Office
Bureau of Land Management -

FROM: Deputy Regional Solicitor 2
Alaska Region =

>
SUBJECT: Procedures for Determining and Dealing S

with Third Party Purchasers of Land
Claimed as a Native Allotment

Te

BACKGROUND AND SHORT ANSWER

There has been a continuing need for definitive legaladvice on how BLM should process Native allotment applications
when it appears that a third party currently owns part or all of
the land claimed as the allotment. The situation arises when the
original patentee, generally the State of Alaska or a Native
corporation, has conveyed land it received from the United States
pursuant to a land disposal program or by direct sale. Stipu-lated procedures agreed to by the court in Aguilarv. UnitedStates, Civ. No. A76<-271 (USDC Alas.), copy attached, clearly
apply to recovery of title from the original patentee and can be
utilized in cases where there has been a further conveyance to a
third party.) the difficulty encountered is balancingthe fidu-
ciary responsibility to safeguard valid Native allotment claims
against the more general public consideration of not unduly
clouding the title of private individuals.

i/ A recent court decision has clarified that the Aguilar .
procedures are general in nature and are not limited to lands
conveyed to the State of Alaska. State ofAlaskav. 13.90Acres of Land, Civ. No. F83-037, Memorandum and Order (USDC,
Alas. Dec. 23, 1985), p 7. C pepe



Appendix 16, page 2

. H-2561-1 - NATIVE ALLOTMENTS

Regional Solicitor's Opinion, Procedures for Determining and Dealing
with Third Party Purchases of Land Claimed as a Native Allotment — - f 4

‘State Director, BLM
Page 2
January 27, 1986 . :

In this regard, our legal research establishes that the
existence of a bona fide purchaser (BFP) of the land is a legal
bar to the recovery of title even if the original conveyance was
erroneous due to the existence of a valid Native alloement clain. “|
For purposes of this opinion, a BFP is defined as a person who
acquired title from the original patentee and who cannet be
charged with either actual or constructive knowledge2 of a priorNative allotment or occupancy claim to the land. Thus, if there
was no visible evidence of prior Native use of the land and the
current owner had no other actual or constructive notice of a
possible Native claim at the time the land was conveyed by the
original patentee, the owner has a defense to any action brought
by the United States to recover title. Conversely, if the facts
show the current owner knew the land was subject to an allotment
claim. the United States would be able to meet its responsibility _to the Alaska Native by pursuing a suit to recover title. While,/in some cases, facts establishing that the third party landowner —

is or is not a BFP may already be of record with BLM, general
procedures are needed for determining these facts and to providethe judicially mandated opportunity to present oral evidence. /

Pence v. Klenpe, 529 F.2d 135 (9th Cir. 1976). As will be 2 ko
discussed in more detail below, we think that the Aguilar
procedures are sufficient for determining the existence of a m
BFP. 4

em
ep

ei
nt
ee
t

2/ Constructive notice is anything that would cause a reasonable
person to inquire further.. However, if further inquiry is
made and no prior or adverse claim to the land is found, the
purchaser cannot be charged with constructive notice.

3/ These issues are further complicated at this time by several
Interior Board of Land Appeals (IBLA) decisions which hold
that the conveyance of land out of federal ownership prevents
reinstatement and further consideration of Native allotment
Claims. Kenai Native Association, Inc., 87 ISLA $8 (1985);
and Peter Andrews, Sr. (On Reconsideration), 83 IBLA 344
(1984). These decisions are, however, presently pendingfurther IBLA review in Heirs of William Lisbourne, IBLA 83-
873, and this opinion will be modified, if necessary, to
reflect any changes which may be required as a result of any _future decision in the Lisbourne case. . C
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rr.

ANALYSTS

The BFPDefense
A.

A long line of cases establish that the United States
cannot recover title based on fraud or error in the original
conveyance where the land is now owned by a BFP. Utah v. United
States, 284 U.S. 534 (1931); United States v. Poland, 251 U.Se
221 (1919); United States v. Detroit Timber and Lumper Company,
200 U.S. 321 (1905); United States v. Eaton Shale Comvanv, 433
F.Supp. 1256 (D. Colo. 1977); United States v. Demmon, 72 F.Supp.
336 (D. Mont. 1947); and 73A CJS § 146, p. 610. This defense has
been applied to suits to recover title to Indian lands. United
States v. Debell, 227 F. 760 (8th Cir. 1915); Bisek v. Bellanger,
S F.2d 994 (D. Minn. 1925); Nixon _v. Johnson, 409 P.2d 405 (Idaho
1965); and 42 CJS Indiana § 60, pp. 753-/54. Also see, United
States v. Minnesota, 270 U.S. 181 (1925). A particularly good
statement of the BFP rule is:

Because Eaton has clearly established the fact that
it was a bona fide purchaser, the patent would be
unassailable even if it were originally acquired by
fraud (not the case here). Colorado Coal Mining
Company v. United States, 123 U.S. 307, 8 S.Ct.
131, 31 L.Ed. 182 (1887). Ne action by the govern-
Ment lies against bona fide purchasers of a patent.United States v. Xolenl, 226 F. 180 (8th Cir.
1915). The titie of a bona fide purchaser of
patented lands is superior to the equitable
of the government to avoid the patent and the
underlying title for fraud or mistake in its issu-
ance. United States v. Detroit, 200 U.S. 321, 26
S.Ct. 282, 50 L.Ed. 499 (1906).

United States v. Eaton Shale Company, supra, 1268.

B.

- Aguilar Procedures

The Aguilar stipulation provides useful and adequate
procedures for determining and dealing with BFPs. Paragraph 14,

oo‘
*s.
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state Director, BLM
Page 4
January 27, 1986 — —

in fact, appears to require application of the stipulation to
third parties. That paragraph requires notice to third parties
once they are identified. In any event, the existence of a BFP
cannot be satisfactorily determined without providing adequate
notice and evidence gathering procedures such as those
established by the Aguilar stipulation.4

co
y

[e
so

Our view of how this should work is that the third party {

purchaser would receive the same procedural rights given to the iState of Alaska. (Paragraph 14 of the Aguilar Stipulation). ~

This means that if it appears from BLM records that a third partyis potentially a SFP, the notice to the allotment applicant will
advise the applicant of that possibility and request evidence on
that issue as well as any other relevant issues. (Paragraph 3).
The third party would, of course, be sent a copy of that notice.
Depending on the applicant's response, BLM would next: (1) give ( ‘ |notice to all concerned parties, including any third parties, :
that the allotment may be valid and allow 90 days for submission
of comments or evidence (paragraph 4); or (2) conduct an informal
hearing to gather more evidence from any affected party who
wishes to participate in the hearing (paragraph 6). The informal
hearing would include all issues relating to the validity of the
Native allotment including a third party's status as a BFP. If
BLM ultimately found that there is a BFP, it would issue a deci-
sion rejecting the portion of the allotment. affected by the BFP‘'s
claim and stating that no referral for litigation to cancel title
would be made. (Paragraph 6). This office can provide whatever
assistance is necessary to aid BLM in determining the existence
of a BFP. I£, on the other hand, BLM finds the allotment is
valid and any third party is not a BFP, it will refer the case to
this office for settlement or formal referral to the Department ~of Justice for litigation to recover title. (Paragraphs 8 and 9).

ee
n

te
e

:
;

4/ Two additional, practical reasons for including the BFP
determination as part of the regular Acuilar proceedings are
thac in many cases the BFP claim will only impact part of the
allotment claim, and in other instances the BFP issue will
become moot by a finding that the whole allotment claim
should be rejected. €-
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CONCLUSION

In sum, it is our opinion that where it is determined.
through application of the Aguilar procedures that there is a
BFP, no suit to annul the patene will be filed and the Native
allotment application must be rejected in whole or in part for
that reason. °

pnw
ca Dennis J. Moptwel

Attachment: Aguilar Stipulation

ce: Director, Div. of Trust Services, BIA, JAO
Chief, Native Allotment Section, BLM, ASO (965)
Chief, Adjudication Unit, BLM, FDO (242)
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H-2561-1 ~ NATIVE ALLOTMENTS
Regional“Solicitor's Opinion, Criteria for Determining

©

Bona FidePurchasers

United States Department of the Interior
OFFICE OF THE SOLICITOR 10 REPLY. REFER TO:

ALASKA REGION
701 C Street,Box 34

Anchorage, Alaska 99513
BLM .AK.0838

Your ref:
2561 (968)

May 1, 1987

MEMORANDUM =
rdTO: State Director

Bureau of Land Management ~
Alaska State Office +

2
FROM: Deputy Regional Solicitor oxAlaska Region

SUBJECT: Criteria For Determining Bona Fide Purchasers

INTRODUCTION

You have requested a legal opinion clarifying and
further explaining the criteria for determining if a current owner .of land claimed as a Native allotment! is a bona fide purchaser(hereinafter “BFP"). The guestion arises in the context of apply-
ing the Aguilar procedures+ for determining whether the United
States should seek to recover title to land described in a timelyfiled Native allotment application which is not presently federal
land. In this regard, we have previously advised you that the
existence of a BFP is a defense to a suit to recover title.3

l/ Act of May 17, 1906 (34 Stat. 197), as amended (42 Stat. 415
and 70 Stat 954), and codified at 43 U.S.C. §§ 270-1 to 270-3
(1970), repealed, with a savings provision , by section 18 of the
Alaska Native Claims Settlement Act, 43 U.S.C. § 1617.

2/ These are the Stipulated Procedures for Implementation of
Order approved by the court to implement the decision in Aguilar
v. United States, 474 F.Supp. 840 (D. Alas. 1979).

3/ Memorandum, Deputy Regional Solicitor, Alaska Region to State
Director, BLM, Alaska State Office, dated January 27, 1986 and
attached as Addendum 1.
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£
3

A BFP is generally defined as “one who buys realty in
good faith for valuable consideration and without knowledge(actual or implied) of outstanding claims in third parties."4 Byits very definition, there are three main components of a BFP,
namely: 1) good faith: 2) lack of constructive or actual know-
ledge; and 3) payment of valuable consideration. It is also
implicit that there must be at least three parties before there {"can be a BFP. Good faith is seldom a significant element and is LLself defining. The other two criteria concerning knowledge and
consideration, however, warrant further explanation. [

BACKGROUND

OlBefore addressing specific criteria it may aid your wee
understanding to have some background on the genesis of the BFP
defense. It was originally a defense that developed in regards to ."

the transfer of such personal properties as merchantable goods and
commercial papers (stock, etc.).5 The defense developed in large
part to not only protect good faith purchasers from unexpectedlosses but to also encourage and facilitate the commercial trans- myfer of property. In its most rudimentary form, the BFP defense
protects a buyer who purchases property from someone whose title
fo that property is subject to attack and perhaps can be voided.’
The classic example is: A acquires title to B's property by “
fraud; as long as A holds title B can sue to set that title aside
due to the fraud; but if C buys the property from A, B cannot
recover the property from C if C bought it in good faith, without .
knowledge of the fraud, and paid valuable consideration. In the aS
Aguilar context, the BFP defense arises when the United States
unknowingly or erroneously conveys land validly claimed as a

}

4/ Powell, The Law of Real Property, Vol. 6A (1986), 4 904[2](c). i

5/ See, Boyer, Survey of Property (3rd Ed.), 712-716; Browder,
Basic Property Law (3rd Ed.), 872-877.

|

6/ Powell, supra, n.4; Browder, supra, n.5.

7/ Boyer, supra, n.5.

8/ Id. C
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Native allotment to a patentee such as the State, a homesteader or
a Native corporation and the patentee transfers it to a third
party. Before a transfer, the United States can always bring suit
against the patentee to recover title. If the patentee has trans-
ferred the land, however, the possibility exists that the new
owner is a BFP who has a defense if the United States brings a
suit to recover title.

BEP_CRITERIA

The issue of lack of knowledge (of the possible title
defect or claim by someone else) is the most difficult element to
establish in the BFP defense. “The absence of actual or imputed
knowledge is crucial to the preservation of the bona fide purcha-
ser shield cutting off the rights and equities of third parties.
Thus, a purchaser who has any form of notice is not a bona fide
purchaser entitled to protection . . . [footnotes omitted] ."9
Accordingly, we have previously advised you that a subsequent
purchaser would be charged with constructive knowledge of anythingthat would cause a reasonable person to inquire further,! e.g.existence of or evidence of former improvements,1!! and recorda-
tion.12 at one extreme, actual eccupancy of the allotment would
always give rise to adequate notice to defeat a BFP defense since,
even if there was not actual knowledge, constructive knowledge
would exist because an examination of the land would have revealed
the occupancy. At the other extreme, where there is no visible
evidence of Native use, and no record of the claim which the
purchaser should have reviewed, there would be no apparent con-
structive notice and actual knowledge would have to be proved to
defeat the BFP defense.

9/ Powell, supra, n.4.

10/ Memorandum, supra, n.3.

12/ Powell, supra, n.4.

unitea states v. Flynn anda Orock
(1981).

373: 53 IBLA 208



Appendix 16a, page 4

H-2561-1 — NATIVE ALLOTMENTS
Regional Solicitor’s Opinion, Criteria for Determining

Bona Fide Purchasers

Stated Director, BLM
Page 4
May 1, 1987

The requirement of valuable consideration is also not a
hard and fast, clear cut rule. Consideration in general consists
of an act (such as payment of money), forbearance (such as a
waiver of rights or a claim), or a promise (to perform some act in
the future).43 It is not all limited to the payment of money. To
be valuable consideration it does not have to be a fair market
value payment.14 valuable consideration must be worth something,but it can be of limited or even nominal value. While even
inadequate consideration is generally considered valuable consid-
eration, when it comes to such equitable defenses as the BFP
defense, grossly inadequate consideration may be taken as corrob-
orative evidence that the new owner did have

knowledge of either a
defect in title or a third party claim to the land.15 an exampleof this would be the gift or sale for a few dollars of valuable
property to a family member which is not sufficiently at arms
length to establish a BFP defense.17 It is, however, always a

q fcase specific factual question and in some instances intra familytransfers based solely on love and affection can qualify for the
BFP defense.18 In this regard, we have no difficulty in conclud-
ing that conveyances to municipalities and boroughs under Alaska's
municipal land entitlement laws, land exchanges between the paten-tee and a third party, or sales for less than full fair market
value, constitute valuable consideration for purposes of the BFP
defense.

CONCLUSION

Since the BFP defense, by the very nature of its
elements, is always a case specific factual matter, it is not
possible to list categories of parties who either are or are not

3/ Simpson, Contracts (2nd. Ed.), § 52, p. 80.

14/ Id., § 54, pp. 86, 87.

15/ Id.; Vol. 1, Williston on Contracts (3rd Ed.), § 115,
Pp. 454-461.

16/ Id.
17/ Davis_v. Mullis, 296 F.Supp. 1345 (S.D. GA. 1969).

18/ Vol. 1, Corbin on Contracts, § 131, pp. 560-562. oo
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BFPs. Original patentees, however, can never assert a BFP defense
because such a defense is inapplicable in litigation between the
Party who conveyed the land and the party who took conveyance to
the land. Thus, the State of Alaska, homesteaders, Native Corp-orations, mineral patentees, the University of Alaska, and all
other parties who derive their title directly from the United
States cannot be BFPs. Any party acquiring property from the
patentee is a potential BFP if the elements of that defense are
proved. Therefore, boroughs and municipalities, as well as pur-chasers of either the whole fee interest or rights-of-way, can beBEPs if they meet all the criteria of the BFP defense. No one is
categorical]Ly a BFP. Rather, any party who has acquired “Property
from the original patentee isa potential BIBFP. A case specificfactualdetermination is always necessary toto decide if a party
actually qualifies for the BFP defense.

LL Hopewell

Attachment: Addendum 1

ec: (w/attach.)
Allotment Coordinator, BIA
P.O. Box 100120
Anchorage, AK 99510-0120
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Aguilar Stipulations

Stipulated Procedures for Implementation of Order

Docket No. A76-271 Civil U.S. District Court. Alaska Ordered February 9. 1983

The parties by and through their attorneys stipulate. subject to the Order of the
Court. to the following procedures to implement the Order of the Court dated
July 31. 1979, that the Department of the Interior adjudicate the substantive claims
of the plaintiffs to land patented to the State.

1. The Bureau of Land Management (BLM) will review each allotment application file
to determine whether there are any legal defects in the application. Legally
defective applications which are incapable of being corrected will be rejected, and
rejection by the authorized BLM official shall be final for the Department.

<. Where an applicant whose application is not rejected pursuant to paragraph 1 of
this stipulation is deceased, the Office of Hearings and Appeais will determine the
applicant's heirs before BLM proceeds.

3. Where the merits of the application turn on whether the applicant's use and
occupancy predate the commencement of the rightsof the State, the BLM will examine
the file. The examination, and al! further proceedings until a federal court action
to cancel the State's patent is initiated. shall be for investigatory purposes only
and shall not constitute an administrative agency adjudication of the rights of
third parties. If the application and contents of the file indicate that the
applicant's use and occupancy began after the rights of the State arose, the BLM

will inform the applicant by letter of the date of commencement of the State's
tights and that the application will be rejected unless the applicant files an
affidavit within ninety days alleging, with particularity, specific use prior to the
date on which the rights of the State arose.

4. If the application and contents in the file indicate that use and occupancy began
before the State's rights arose. or if an affidavit to that effect is received
pursuant to section3 of this stipulation. the BLM will send a letter to the
applicant informing the applicant that based upon the file. it appears that the
apiication may be found valid. The letter will invite any additional evidence such
cS witness statements and photographs. which the applicant may wish to present to
bolster the claim. At the same time. the BLM will send a letter to the State
Stating that it appears that the application may be found valid and inviting any
evidence or comments the State may have to dispute the claim of the applicant. Both
the State and the applicant will have ninety days to respond.

5. If, either because no comments or evidence are received questioning or disputing
-he claim of the applicant or, if on the basis of the case file and comments and
evidence received, the BLN concludes that the application is valid. the BLM wiil
find the application valid and refer the matter to the Solicitor's Office for
settlement or referral to the Department of justice.
6. If the BLN concludes that the applicant has failed to provide sufficient proof of
entitlement. the BLM will conduct a hearing. The applicant will be notified of the
hearing date and the reasons for the proposed rejection. The hearing will be
nformal with a designated BLN decision-maker as the presiding officer. The
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presiding officer may ask questions. and the applicant and the State shall have the
opportunity to present evidence and cross-examine witnesses. The hearing will be
taped. but not necessarily transcribed by BLM. Based on evidence presented at the
hearing or contained in the case file. the BLM presiding officer will make a
decision to reject or refer the claim to the Solicitor's Office. which decision
shall be final for the Department, provided that the hearing examiner may not rely

.on any matter not admitted in evidence at the hearing to reject an application.
7. The BLM shall have discretion to order a field report before a hearing, in order
to gather evidence or to more accurately determine the location. All parties
referenced in paragraph 13 of this Stipulation shall be notified of the field exam,
given the opportunity to be present. and provided a copy of the report.

8. The Solicitor's Office will attempt to settle the allotment claims referred to it
by BLM. by requesting a quitclaim of the land from the State.

9. If settlement is not possible the matter will be referred to the Department of
Justice with a recommendation that suit to cance! patent be instituted. Nothing in
this stipulation or in the procedure which it establishes in any way affects the
descretion of the Attorney General of the United States with respect to any such
recommendation. The parties referenced in paragraph 13 of this Stipulation shall be
notified of the referral.
10. If at any time the State wishes to quitclaim all of its interest in the land andtenders a valid and appropriate deed. the United States shall accept the quitclaim
and issue an allotment to the applicant. and the acreage shall be credited to theState entitlement under which the lands were originally conveyed. Provided, this
paragraph shall not apply to any application which would be determined invalid fo:
legal defects as described in paragraph 1.

11. If at any time the State is willing to convey a portion of the allotment. or the
entire allotment subject to reservations. in settlement of the applicant's claim and
tenders a valid and appropriate deed, the Solicitor’s Office will forward the offerto the applicant and coordinate the settlement. Counseling for the applicant will
be available from the BIA. Provided. this paragraph shall not apply to anyapplication which would be determined invalid for legal defects as described in
paragraph 1.

12. If after counseling, the applicant wishes to accept the settlement. a settlement
agreement will be drawn up and submitted to the Court for approval. Acreagereceived by the applicant shail be credited to the State entitlement under which the
lands were originally conveyed.

13. Copies of all notices sent to the applicant will be sent to Alaska Legal

services,
applicant's private counsel. if any, the Bureau of Indian Affairs, and the

tate.

14. If at any point the BLN becomes aware of the identity of a third party claiming
an interest in the land, whether independently or through purported conveyance by
the State. it shall afford the third party the same notice and procedural rights as
those afforded the State under this stipulation.
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UNITED STATES DEPARTMENT OF THE INTERIOR
* BUREAU OF LAND MANAGEMENT

Alaska State Office
701 C Sereet, Sox 13

Anchorage, Alaska 99513

NATIVE ALLOTMENTS :
MAY 27 1981

Act of May 17, 1906

DECISTON
Gow

Land Deseribed in Native Allotment Aoplicarions . §
That Mav Be Valuabie for Minerais

Section 905(a)(3) of che Alaska National Interest Lands Conservae

tion Act of December 2, 1980, provides that allotment applications will
not be legislatively approved if they describe land which the Secretary (
determines may be valuable for minerals. the deadline for such deten-

minations is June 1, 1981.

Pursuant to the authority delegated to me, I hereby determine on

behalf of the Secretary that the following Native Allotment applica-
tions deseribe land that may be valuable for minerals, excluding coal,
oil and gas.

The applicants have been or will be notified of this decision.

F~17154 F=17117

F-17144 F=17756

F-17146 Fei7143

F-37 162 Fo17147

Pace 1

Cd
Ca



Valuable for Minerals

Fo17 165

Fm17116

Fel7155

F~14352

F-14782

F-17013

F-17750

Fe15013

F=18272

F-14382

F-18439

F-19006

F-18550

F~19057

Fe 13400

F~15986

F~14125

Fe18917

AA~7118

AA~7 192

AAW~7259

AA~7282

AA~7293

AA~7305

AA=7455

Appendix 18, page 3

H~2561—1 — NATIVE ALLOTMENTS
Federal Register Notice, June 4, 1981, Allotments that may be

F-17652

F-17163

Fo17162

F=15032

F-15559

F-11935

F~15012

F-18013

F-18663

F~13989

F~18593

F~17048

F-17487

F~18219

F-17913

F=17595

F~18962

F=16516

AA~7 129

AA~7218

AA-7276

AA-7291

AA~7298

AA~7446

AA-7479
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AA@7505 AA~7508

AA~7515 AA~7526

AA~7525 AA~7538

AAW7567 AA-7556

AA-76120 . Ab-7644

AA~7656 AA-7747

AA~7807 AA~7823

AA~7824 -AA~7920

AA~7936 F=530

F=560 P=575

F=1267 F=1640

F-2680 F=7569

F~11659 F=12049

F~12292 F-12554

F=12582 F=13056

F-13061 F=13188

F-13361 ga3363
F-13431 F-13432

F-13543 F-13549

F~13622 F~13696

F=13707 F=~13755

F-13794 F-13869

F-14000 F-14027

F-14199 F=14346

_. F-15760 _ F-15770

Page 3
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F-15874

F=16210

F-16365

F=16362

F-16386

F-16626

F-16446

F-16512

F-16645

F=16927

F-16968

F-17025

F-17027

F=17636

F+17731

F-17748

F-17778.

F=17782

F-17790.

F~17877

F-18133

F=18244

F-18262

F-18368

F-18399

F-15875

F~16268

F-16384

F~16365

F-16423

F-16427

Fo16S11

F165 15

F=16926

F~16952

F~16969

F=17026

F=17635

F=17646

F-17739

Fo17771

F~£7775

F=17783

F=17874

F-17878

F-18206

F-18245

F-18297

F=18398

F-18442

om
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F-18500 F-18545

F=18572 F~18573

F-17244
.

F~19368

F=17175 _ -Fel7921

AA~7528 F=17108 . °

A~07586 A-057129
~

A~04897 _A20.1746

A-02902 AA-S615

AA~5612 A-04612

A-04490 AA-05618 ( \
|

012490 A-012492

A-012491 AO 12489 .

A-0 12820 AA~6565 ;

A-02888

/s/ CURTIS V. McVEE

Curtis ?. MeVee
State Director
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1.

2.

3.

4.

USER GUIDE TO AAIMRS NATIVE ALLOTMENT ACTION CODE DICTIONARY

The dictionary is set up alphabeticlly as to the nomenclature. For cross reference, see the
attached numerical print-out for both 2561 and 7509 case types.

Critical Useof Parcels Involved Status Code
We are coding by Parcel whenever individual Present category of atatus
parcele are affected by action. (See status code List attached)

Responsibility Definitions and/or Remarks
The office responsible For coding into the system. Expansion of nomenclature
(ADJ = Adjudication) and/or use of action code.
(DIST = District)

Status codes indicate Active; Active, no adjudication required; Inactive; Closed. These should
reflect the Elle'’s present category.

No new action codes are anticipated at this time, however, a need for a new action code could arise
and will be added as necessary. If you care to check for an updated code list, key: ACN CASE
256100 or ACN CASE 007509 and preas ENTER into a terminal for a current read out.

Parcel X is a Fictitious parcel created to aid in the Patent Plan Procesa. It will only be used to
identify the newly reinstated or reopened part of a whole parcel for purposes of tracking ite
progress. SITUATION: If acreage was reduced and surveyed or certificated, then the reinstated or
reopened portion needs a separate identification for tracking it in the AALMRS system. The X ¥ 2
parcel designation (assuming no more than 3 reinstatementa/reopenings would be in the same case
file) is only used in the history portion of the case file abstract. The land description will not
carry the X Y Z designation. If reinstated or reopened lands result in eventual certification,
parcel X Y or 2 will not be a part of the land description on the Certificate.
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First usage of parcel X will be by first action, i.e., field report or survey requested. This must
be followed by Remarkat
portion of allotment (or parcel

BRIEF EXAMPLE OF USAGE:

124
113
099
388
092
575

application received
certificate iseued
case closed - title traf
reinstated/reopened
appl notified of reinst
reinst/relocate notice

023
729
327
326
413
099

oe

“Parcel X for computer purposes only to designate reinstated/reopened
) not included in original Certificate (or survey)."

supplant Fld rpt rqstd
supplant! fld rpt apprvd
survey requested
survey plat Filed
certificate issued
case closed - title traf
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Critical Use
Action 1f Parcels Status
Code __Nomenclature Involved Responsibility Code Definitions and/or Remarks

562 Acre Charge: Yes ADJ N/A Used to identify NA‘s approved prior to
14(h)6 12/18/75 for acreage control on ANCSA

14(h) eelectiona. Updated for parcel
count in 1986. DO NOT REMOVE.

$63 Acre charge/part: Yes ADJ N/A ” " “ " " "
14(h)6

103. Additional Yes ADJ 00 104 used, e.g-, 60-day letter
Evidence asking for additional evidence;
Received 103 used to show, requested

evidence received. Also use
104 Additional Yes ADJ 00 when witness statements are

Evidence requested and received, or
Requeated when a use and occupancy form is

. received,

114 Amended/Corrected Yea ADJ 00 Self explanatory. Note this
Application code js for applications
Received only, not for amended/corrected

descriptions (action codes 374 and 375).

374 Amended/Corrected Yes ADJ 00 Self explanatory. Note these
Description Received codes are for descriptions

only; not for amended/corrected
applicationa (action code 114).

375 Amended/Corrected Yea ADJ 00 Self Explanatory. See code 374 above.
Description Requested

545 Amendment Request Yes ADJ 00 Self Explanatory. See code 374 above.
Denied
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Critical Use
Action i€ Parcels Status
Code __Nomenclature Involved Responsibility Code Definitions and/or Reaurks

120 Appeal Filed . Yes ADJ - 2) Self Explanatory

119 Appeal Dismiased Yes ADJ 00 Should be used when IBLA or BLM
dismisses an appeal.

039 Applicant Deceased No ADJ 00 Use date applicant actually
deceased, Obtain date from death
certificate.

5
092 Applicant Notified Yes ADJ 00 An important action cade. Thia cS.

of Reinstatement ie used in conjunction with g388 ~ reinatated/reopened, so
;

we know how many applicants shave been notified. R
372 Application No ADJ 00/88 Use "remarks" to show serial 2

Combined number of the case combined
, 2

(usually the junior case is =combined with the senior case). B
Note appropriate remarks on both 3

_
abstracts concerned, @. g-,
A~063896 combined with A-051690,

}
and vice versa. Use status code 88 !

' on junior (closed) case only.

124 Application Yes Receiving 00 Application/Use and Occupancy
Received form. Fanny Bare Class

applications also.

540 Application in Yeu Recuiving 00 540 is to be used for all
Litigation Litigation.

665 Approved ANILCA Yes ADJ 00 Legislative approvals only.

4
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Critical Use
Status

to IBLA

Definitions and/or Remarks

Approval under 1906 Act only (those
adjudicated for use and occupancy).

This action code is being used
to track the Patent Plan Process by
survey year - fe; 08/09/1900
indicates planned survey in

: calendar year 1989. Use in
conjunction with code 100 locking

Show Date audited - this locks the

Sel€ Explanatory. (See 653 -
conflict resolve req.)
Self Explanatary

Use 099 only for case closure;
for parcel closure, use 113
(certificate jase} or 718 (parcel
not conveyed).

Use only when none of the lands in
the case file are conveyed. If
multi parcels, each parce] must
show 718 action cade (parcel not

Self Explanatory (use with 120 -
appeal filed)

Action 4€ Parcels
Code__ Nomenclature Tavolved Responsibility Code

4

666 Approved 1906 Act Yee ADJ 00

098 Audited/Not Yes ADJ 00
Locked .

file history.

100 Audited to date-locked No ADI
history.

142 BIA Report Requested Yes ADJ 30

isi BIA Report Received Yes ADJ 00

099 Case Closed/ No ADS 87
Title Transferred

"146 Case Closed/ No ADJ 80
No Conveyance

conveyed).

165 Case file sent Yes Paralegal 27
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Critical Use
Action if Parcels Statue
Code

__Nomenclature Involved Responsibility Code Definitions and/or Remarks

113 Certificate Yea ADJ 00 Self explanatory. Use of a
Tasued (87, only if parcel letter will

entire case sutomatically indicate a
is certificated) "split" certificate

situation.

371 Closed-New Serial No ADJ 80 Nelps to trigger information on
multiple filings, for example,
Statutory Life/Non-Receipt of
Mineral Waiver. Use “remarks” to
cross reference all filings by the’
game applicant.

696 Consent Adj/imtd Yes ADJ 00 Consent to adjudicate/Limited
waiver waiver form must be submitted and

aigned before Fanny Barr clasa file
can be processed. .

653 Conflict Resolve Yeo ADJ 23 Conflict resolution letter to
Requested applicant and BIA.

178 Contest Complaint Yes ADJ 20 This is an important code
Anawered to use In conjunction with

‘code 180, contest complaint
filed/government and 181, contest
complaint Eiled/private.

179 Contest Complaint Yea ADJ 00 This code to be used after case
Disaissed has been to ALJ or if private

contest doea not meet regulatory
requirements, as applicable.
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Definitions and/or Remarka

\ {fy

Critical Use
Action if Parcels Status
Code _Nomenclature Involved Responsibility Code

180 Contest Complaint Yes ADJ 20
Filed/Government

181 Contest Complaint Yea ADJ 20
Filed/Private

161 Contest Sent/ Yea ADJ 20
Administrative Law
Judge

361 Decision Affirmed Yes ADJ 00

369 Decielon Modified Yes ADJ 00

365 Decision Remanded Yes ADJ 00
for further action

Yes188 Decision Vacated ADJ 00

All of these contest codea
are important. They are to be
entered into the computer aa the
actions occur.

Thie code, along with 369, 365 and
188 (below), is used to code the
resulta of IBLA/ALJ decisions. The
nomenclature doea not always applydirectly.to NA decialons; choose
the one that ia most representative.

This can alao be used when BLM
modifies a decision (See 361,
Decision Affirmed).

See 361, Decision A€firmed (above)

This can also be used when BLM
vacates a decision. See 361,
Decision Affirmed (above).
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Critical Use
Action 1f Parcels Statue
Code__— Nomenclature Involved Responsibility Code Definitions and/or Remarks

576 Decision - Contest/ Yes ADJ 00 1906 Approval letter, allowing
Appeal 90/day 60-day time frame for a private

contest and a 30-day appeal period-
commencing at end of 60-day contest
period.

025 Determined Mineral Yea DIST 00 025 and 026 are self
in Character explanatory; 025 should

eventually be accompanied
026 Determined Non- Yes DIST oo by 125, rejected. These

Mineral in Character codes refer to minerals other than
coal, ofl and gas. Any reference
to mineral in character reporta aa
to sand and gravel are of no
significance since ANILCA.

042 Exclusion Survey Yes ADJ 03 Normally, surveys are requested
Requested only after approval. However, to

meet area survey needs, exclusion
Surveys are requested.

555 Fanny Bare Clage No ADJ 03 Must be filed before 11/22/82
Petition or not eligible for class

membership.

578 Fanny Barr No ADJ 03 Use when published. Date for
Publication final date of protest to be entered

into “remarke".

003 Field Examination Yes DIST 00 Date field exam completed in the
Completed Field.

m
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Action
Code

009

210

222

223

389

656

654

655

Nomenclature

Critical Use

Field Report
Approved

Field Report
Requested

Hearing Held

Hearing Ordered

Hearing Requested

Lands Conveyed - TA‘d
Title Recovery
Required

Lands Conveyed — IC‘d
Title Recovery
Required

Lands Conveyed
Patented
Title Recovery
Required

if Parccele Status
Involved Responsibility Code

Yea DIST 00

Yea ADJ 24/25*%

Yes ADJ 00

Yes ADJ 20

Yes ADJ 00

‘Yes ADJ 38

Yes ADJ 38

Yes ADJ 38

Approved by delegated authority.
Do not use for supplemented field
reports - that code {a 729 — suppl.fid rcpt apprvd.

Self explanatory
“See atatus code listing
Self Explanatory

Self Explanatory

Self Explanatory

Applies only to lands which
have been TA'd to the State. Use
the date of the TA. Identifies
potential title recovery.

Applies only to landa which
have been IC‘d to Village or
Regional Corporations. Use the
date of IC. Identifies potential
title recovery. .

Applica only to patented lands.
These are Aguilar types and are
adjudicated per court imposed
stipulations. Use the date of the
patent. Identifies potential title
recovery.

Definitions and/or Remarks
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Critical Use
Action if Parcels Status
Code _Nomenclature Involved Responsibility Code

010 Mineral Exan Yes ADJ 24/25*%

Requested

O14 Mineral Report: Yes DIST 00
Approved

253 Mineral Reservation Yes ADJ 00
Decision Issued

342 Mineral Report Yes ADJ oo
Requested

090 Mineral Report Yes ADJ 00
Received W/Value
(leasable)

091 Mineral Report Yes ADJ 00
Received H-0/Val
(leasable)

089 Mineral Report Yes ADJ 00
Received W-0/Val .

(locatable)

088 Mineral Report Yes ADJ 00
Received W/Value
(locatable)

Oo
r

A meme Peete ora sence eee.
Seneevaaun od bod i L. Laenamard Fee A

Definitions and/oc Remarks

Refers only to minerala (other than
coal, ofl, gas, sand and gravel
mineral-in-character examinations.
*Bee statue code Listing.

Approval of above report(a).

Only used when leasable
minerals (coal, oil, gas)
reservation decisions are sent to
the applicant.

To be used anytime a
leasable or locatable mineral
classification report is requested
from the District, U.&.G.8, etc.

To be used, as appropriate, on
any mineral classification report
for leasable minerals.

To be used, as appropriate,
on any @ineral classification report
for leasable minerals.

To be used, as appropriate,
on any mineral classification report
for locatable minerals.

To be used, as appropriate, on
any mineral classification report
for locatable minerals.
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Critical Use
Action if Parcels Status
Code

__Nomenclature Invalved Responsibility Code

177 Non-Receipt of Yea ADJ 90
Mineral Waiver

XXX PARCEL X x ADJ 00

718 Parcel not conveyed Yea ADJ 00

298 Proteat Dismissed Yea ADJ 00

299 Protest Filed Yes ADS 00

266 Protest Withdrawn Yea ADJ 00

151 Quitclaim Deed Yes ADJ 00
Received

283 Reinstatement Yes ADJ 03
Petition denied

Definitions and/or Remarks

Prior to the early 1960's an
actual form requesting mineral
waiver was sent to the applicants
upon receipt of evidence that
leasable minerals were present.
Theae forma had to be signed,
witneceed and returned to BLM
within 30 days. If they were not
received, the case waa closed.
Codes 321 and 177 share status
code 90.

See explanation at beginning of
dictionary.|
Use whenever a single parcel is
properly rejected (125) or
relinquished (311) to show closure
date for that parcel.

When filed aa a reault of
Sec. 905(a)(5) of ANILCA, it
activates adjudication under
1906 Act. Verify all 3 codes.
(298-299 & 266)

To be used in all title
recovery situations. Use date of
recordation. This givea us
authority to reconvey to applent.

Self Explanatory

ll
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Action
Code __Nomenclature

284 Reinstatement
Petition filed

§75 Reinatate/Relocate
60-day

388 Reinstated/Reopened

125 Rejected

126 Rejected in Part

734 Rejection Action
Pending

Yea

¥es

Yes

Yes

Yes

Yes

Critical Use
if Parcels
Involved Responsibility Code Definitions and/or Remarks

Status

ADJ 03

ADJ 03

ADJ 00

82 “tse only
when entire
file is
rejected

ADJ 00

ADJ 03

Self Explanatory

Tf a parce! is reinstated or
relocated, use to notify all
interested parties of record.
Allows 60 days to protest per
Sec. 905(a)(5) of ANILCA, Note:
For a time, policy allowed a 90-day
protest period.

Self Explanatory (if 146 - case
closed ~ no conveyance was used,
remove 146 from history when case
or parcel is reinstated)

Use this code for all
decisiona rejecting a
Native allotment parcel and/or
entire application. When decision
fa Einal use codes 718 or 146.

Should not be used unlers it is
only part of a parcel that is being
rejected.

Disqualification used for patent
plan proceaa tracking during
audit. Since survey will not be
requested, this code will keep the
serial nuaber from showing up until
proper rejection can take place.

12

Action
Code

D
ictionary

H
-2561-1

-
N
ATIVE

ALLO
TM

EN
TS

Appendix
19,-page

12



Critical Use

O
O
,

Action 4€ Parcels Status
Code Nomenclature Involved Responsibility Code

311 Relinquishment Yea ADJ 00
Filed

312 Relinquishment Filed Yea ADJ 00
in Part

535 Review Complete Yea ADJ 00
Mini-3

321 Statutory Life Yes ADJ 90
Expired

729 Supplemental Field Yea DIST 00
Report Approved

024 Supplemental Field Yes DIST 00
Report Completed

Definitions and/or Remarks

Secretary of Interior meno
dated 7/12/77 required that all
relinquishments would be accepted
only 1f authorized by BIA. The
memo of understanding (MOU) between
BLM & BIA (dtd 2/79) confirms
this. Prior to the 7/77 date we
review on a case-by-case basis.

Should only be used if it
is a relinquishment of a portion of
a parcelor application which only
has one parcel. (Code 311 rule
applies here too.)

Used to track how many
cases/parcels were reviewed during
Mini-3 project. Will be eliminated
from history when audit completed
on all files.
Used per 1956 amendment to
1906 Act when BIA certification of
use and occupancy not timely
Filed. See Code 177, Non-Receipt
of Mineral Waiver, which shares
Status Code 90.

Date suppl field exam is signed
(see 009) °

Self Explanatory

13
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Critical Use
Action 4€ Parcels Status
Code __Nomenclature Involved Responsibility Code Definitions and/or Remarks

,

023 Supplemental Field Yea ADJ 24/25* Should only be used where a
Report Requested field report has already been

accomplished and it hae to be
supplemented follow with 024 & 729.
*See atatus code Listing.

, 108 Survey Conformance Yes ADJ 07 Enter when applicant is notified
: Tasued that survey plat has been Filed.

107 Survey Conformance Yea ADJ 07
.

Enter 1€ conformance received -
Received becomes conformed automatically

after 30 days (or per specific
document: tineframa requirement).

326 Survey Plat Filed Yes TELS 00 Proceed to 108 survey conformance
document. Use date shown on plat
as officially filed date.

327 Survey Requested Yea ADJ 00/21 Should not be confused with code
O42-exclusion eurvey requeated.
Use Status Code 2! only when survey
has been requested on all parcels.
When all of the parcels have had
aurvey requested and one or more
parcel requires title recovery, use
statue code 38.

572 Survey Request Yes CAD 00 Returna the request to adjudication .

Returned to Adj. for correction.

$77 Survey Request Yes ADJ 00/21 Resubmitted to Cadastral Survey
Resubmitted Office.

14
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Critical Use
Action 4€ Parcels
Code _Nomenclatu Involved Responsibilit

494 Title Accepted by U.S. Yes ADJ

657 Title Recovery Yea ADJ

NOTE:
Action codes 043 thru 063 are used strictly by Cadastral
in Native allotment ABSTRACT history.

Status
Cod finitions and/or Remarks

07 Eater when QCD is acceptable with
all legal and factual problems
cleared, and the Inapection and
Poasesaion Certificate is completed.

38 Enter when adjudicative process
commenced. (Use date of 90-day
letter or date Agreement on Survey
of Inholding is sent.)

Survey ataff. They show survey progress information

15
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ALLOWABLE ACTIONS FOR 286100 ALASKA NATIVE ALLOTMENTS
BRUABAG UKCBBIAISSATEKCUoC ARAOSCRLK ARBELW BS ROR Ss SS So

a
003
009
o10
014
023
024
025
026
039
042
043
044
04S
046
047
048
049
050
oSt
052
083
054
os5
036
057
053
os9
060
Obl
062
063
049
a70
oss
089
090
oot
092

FIELD EXAM COMPLETED
FIELD REPORT APPROVED
MINERAL EXAM REQUESTED
MINERAL EXAM RPT APPRVED
SUPPLMNTL FLD RET ROSTD
SUPPLMNTL FLD RFT CMPLTD
DET MIN IN CHARACTER
DET NON-MIN IN CHARACTER
APPLICANT DECEASED
EXCLUSION SURVEY REQSTD
SPECIAL INSTR. AFPROVED
IST AMENDED SFECIAL INST
ZNO0’ AMENDED SPECIAL INST
1ST SUPPL SPECIAL INSTR
2ND SUPPL SPECIAL INSTR
3RD SUPPL SPECIAL INSTR
4TH SUPPL SPECIAL INSTR
STH SUPPL SPECIAL INSTR
ASSIGNED TO SURVEYOR
FIELD SURVEY COMMENCED
FIELD SURVEY COMPLETED
DRAFT NOTES WRITTEN
RETURNED TO FIELD
CRITICAL REVIEW MADE
FINAL NOTES TYPED
PLAT DRAFTED
FINAL REVIEW MADE
DELIVERED FOR ACCEPTANCE
MODIFICATION REQUIRED
PLATS/NOTES ACCPT DIV CH
PLATS RCV FROM MICRFILM
AGRMT SVYD INHLONG RaSTD
AGRMT SVYD INHLDNG RCVD
MIN RPT ROVE W/VAL LOC
MIN RPT RCVD W-G/VAL LOC
MIN RPT RCVD W/VAL LSE
MIN RPT RCVD W-G/VAL LSE
APPL NOTIFIED GF REINST

rves
OFb
Ovs
O99
100
103
104
103
113
114
119
120
122
124
125
124
141
142
146
151
155
161
145
166
169
177
173
179
1&0
151
18%
203
210
222
223
253
266
283

AULITER FOR CONVERS Tan
NOTICE FINAL DATE AMD
AUDITED NOT LOCKED
CASE CLOSED — TITLE TRSF
AUDITED TO DATE LOCKED
ADDTNL EVIDENCE RECEIVED
ADDTNL EVIDENCE REQUIRED
SRVY CONFORMANCE NOTICE
CERTIFICATE ISSUED
AMENDED/CRRCTD APLN RCV
APPEAL DISMISSED
APPEAL FILED
EXTENSION REQUEST FILED
APPLICATION RECEIVED
REJECTED
REJECTED IN PART
BIA REPORT RECEIVED
BIA REPORT REQUESTED
CASE CLOSED-NO CONVEYNCE
GUIT CLAIM DEED RECEIVED
RECONSIDRTN REQST DENIED
CONTEST SENT ADM LAW JDG
CASEFILE SENT TO
CASEFILE SENT TO REG SUL
CASEFILE RET FR IBLA
NON-RECEIPT MIN WAIVER
CONTEST COMPLNT ANSWERED
CONTEST COMPLNT DISMSSD
CONTEST FILED-GOVT
CONTEST FILED PRIVATE
DECISION VACATED
EXTENSION APPROVED
FIELD REPORT REQUESTED
HEARING HELD
HEARING ORDERED
MINERAL RES DEC ISSUED
PROTEST WITHDRAWN
REINST PET DENIED

"294 NAVIGABILITY
264 REINST FET FILED

REPORT Re:296 NAVIGABILITY REFORT RCD298 PROTEST DISMISSED
299 PROTEST FILED
311 RELINQUISHMENT FILED
312 RELNQSHMNT IN PART FILED
317 REG SOL OPINIGN RG@STD
321 STATUTORY LIFE EXPIRED
326 SURVEY APPRV PLAT FILED
327 SURVEY REQUESTED
342 MINERAL REPORT RaASTO
361 DECISION AFFIRMED
363 DEC AFFRMD AS MODIFIED
3653 BEC REMAND FURTHER ACTN
366 DEC REVERSED & REMANDED
3649 DECISION MODIFIED
370 DECISION VACATED IN PART

|

371 CLOSED-NEW SERIAL # ISSD
372 APPLICATION COMBINED|

374 AMENDED/CRRCTD DESC RCVE
375 AMENDED/CRRCTD DESC RaST
388 REINSTATED/REOPENED
389 HEARING REQUESTED
441 RECONSIDERATION R@STL
487 REMAND REQUESTED
486 EXTENSION DENIED
491 LITIGATION COMPLETED
492 REG SOL OPINION RCVD
494 TITLE ACCEPTED BY U.S.
S40 APPL IN LITIGATION
S43 AMENDMENT REQUEST DENTED
SSS F BARR CLASS PETITION
S62 ACRE CHARGE! 14 (H) 6
S63 ACRE CHARGE/PART!14 (HDS
572 SRVY REQ RETURNED To aDJ
575 REINST/RELOCATE NOTICE
576 DEC-CONTEST/APEAL 90/DAY
577 SRVY RAST RESUBMITTED

no
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)
ALAZEA NATIVE ALLOTMENTS
ALLOWABLE ACTIONS FOR

573 FANNY RARR FUBLICATICN
é53 CUNFLICT ESOLVE REQST
454 LND CONV/IC-TLT RCVY REG
455 LNEt CONV/FA-TLT ROVY REQ
656 UNE CONV/TA-TLT RCVY REQ
657 TITLE RECOVERY COMMENCED
é4645 AFPROVED ANILCA
&6& APPROVED 1906 ACT
696 CONSENT AG.J/LMTD WAIVER
718 FARCEL NOT CONVEVED
729 SUPPLMNTL FLD RPT APPRVD
734 REJECTION ACTION PENDING
736 RECONSIDERATION GRANTED
737 ORDER ISSUED
733 ALJ DEC/ORDER APPEALED
739 AL. - ISSUED ORDER
740 ALJ ISSUED DEC

254 100 ALLOWABLE ACTIONS FOR

OO3 FIELD EXAM COMPLETED
009 FIELD REPORT AFPROVED
010 MINERAL EXAM REQUESTED
O14 MINERAL EXAM RPT APFRVED
O23 SUPPLMNTL FLO RFT ROSTD
024 SUPFPLMNTL FLD RPT CMPLTU
025 DET MIN IN CHARACTER
O26 BET NON-MIN IN CHARACTER
O39 APPLICANT DECEASED
042 EXCLUSION SURVEY REGSTD
043 SPECIAL INSTR. APPROVED
O44 1ST AMENDED SPECIAL INST
045 2ND AMENDED SPECIAL INST
046 1ST SUPPL SPECIAL INSTR
047 2N0 SUPFL SPECIAL INSTR
048 GRD SUPPL SPECIAL INSTR
049 4TH SUPPL SPECIAL INSTR
O50 STH SUPFL SPECIAL INSTR
O51 ASSIGNED TO SURVEYOR
O52 FIELD SURVEY COMMENCED
O53 FIELT SURVEY COMPLETED
054 DRAFT NOTES WRITTEN
OSS RETURNED TO FIELD
056 CRITICAL REVIEW MADE
OS7 FINAL NOTES TYPED
OS3 FLAT DRAFTED
O59 FINAL REVIEW MADE
060 DELIVERED FOR ACCEPTANCE
061 MODIFICATION REQUIRED
062 FLATS/NOTES ACCPT DIV cH
043 FLATS RCVD FROM MICRFILM
O23 MIN RPT RCVD W/VAL Lo:
O89 MIN RPT RCVD W-O/VAL Loc
O70 MIN RPT RCOVD W/VAL LSE
O71 MIN RPT RCVD W-G/VAL LSE
O75 AUDITED FOR CONVERSION
O7& NOTICE FINAL DATE AMD
O93 AULITEDR NOT LOCKED
103 ADDTNL EVIDENCE RECEIVED
104 ANTTNL EVITENCE REOUTRET

£
Bancnenscvctsnte

OT

Bed

AK NATIVE ALLOT LITIGATN

10% SRVY CONFORMANCE NOTICE
414 AMENDED/CRRCTD AFLN RCVD
$24 APPLICATION RECEIVED
141 BIA REPORT RECEIVED
142 BIA REPORT REQUESTED
146 CASE CLOSED-NO CONVEYNCE
165 CASEFILE SENT TO IBLA
210 FIELD REPORT REQUESTED
266 PROTEST WITHDRAWN
294 NAVIGABILITY REPORT ROST
296 NAVIGABILITY REPORT RCVD
298 PROTEST DISMISSED
‘299 PROTEST FILED
311 RELINQUISHMENT FILED
312 RELNQSHMNT IN FART FILED
326 SURVEY APPRV PLAT FILED
342 MINERAL REPORT ROSTO
372 APPLICATION COMBINED
374 AMENDED/CRRCTD DESC RCVD
375 AMENDED/CRRCTD DESC RAST
SSS F BARR CLASS PETITION
S72 SRVY REQ RETURNED TO ADJ
S7S REINST/RELOCATE NOTICE
577 SRVY RQST RESUBMITTED
578 FANNY BARK PUBLICATION
653 CONFLICT RESOLVE REGST
654 LND CONV/IC-TLT RCVY REQ
655 LND CONV/PA-TLT RCVY REG
654 LND CONV/TA-TLT RCVY REQ
696 CONSENT ADJ/LMTD WAIVER
729 SUPPLMNTL FLD RPT APPRVI
734 REJECTION ACTION PENDING
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STATUS CODES GENERALLY USED
FOR NATIVE ALLOTMENTS

ACTIVE STATUS CODES INACTIVE/CLOSED STATUS CODES

CODE DESCRIPTION CODE DESCRIPTION
00 Active 50 Inactive
03 Awaiting Adjudication
07 Awaits Patent Issuance CODE DESCRIPTION

80 Closed
82 Rejected
84 Relinquished
87 Conveyed

ACTIVE, NO ADJUDICATION REQUIRED 88 Combined
,

89 Serialized in Error
CODE DESCRIPTION 90 «Stat Life/Mineral Waiver
20 Active, No Adj Reqd
21 Awaiting Survey
22 Needs Additional Survey
23 Conflict Resolution *Poes not reflect new
24% District Action / ANC Organizational boundaries. Use
258 District Action / FBX when any district action is
26 Awaits Applicant Action required,
27 Awaiting Appeal Outcome
30 Other Agency Action
38 Awaitea Title Recovery
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$230 (933)7 oyUnited States Department of the Intenor:5SevG%+7 4 sl BUREAU OF LANO MANAGEMENT
ee

oe (ere,
teal

oe +8 Stace Office fom a

$3§ Cordova Sereet
-ri
* a ZS hij ic: Gz.Mea

ny Anchorage, Alaska 99501 .
Fi... -

March 25, ‘ig7?~

Instruction Memorandum No.AK-77-76
Expires 12/31/77. wee 3

Tas px‘

From: sD

Sdbjece: Field Examination of Cultural Resources by Realty “Bersonnel7 - one >
mw
akewe oan

In recene monchs soce confusion has arisen over cultural resources as
these resources relate co field examizarions and inventory veporring.
The underlying concerns can be framed around two euesCions: 1) how are
cultural values ‘denetfied in the fie} » and (7) once culcural sites are *

located in che field, shae are che procedures for appropriscte recordation’
*“and disposicion of the dataa” Tne Zisse question will be deferred wuncil
“May 1977,at which tize an awareness session for field examiners will-.
Provide coverage of idensificacion of cultural resources. The present
“‘wemo will address che second concern. .

cee eeeIn all field examinations by“fealty personnel, when paleontological,” Pd

prehistoric, historic, or contemporary cultural values are encountered,
an Antiquitias Sica*tavancory,_ form (6220-2) snall de presared.: These .foras should de available fsoe the area managers ‘of districe 2rchae-
ologists. «Since, in cost cases, she scaf¥ acchaeclogise or nistorian
will not be recurning co culeural resource sises identified in the Ziald
examinations, it is i=peracive char che 6230-2 forms be accurace and
comprehensive. Fuse20 e inventory and cesearch will cely heavily on chese
data. Te is sose isportane thae che aliquoe designasions and sarracives
of site locacions be amplified by skecch =aps and phectograpns (12 appro-
priate), and char any significanr feacures of the site (for example,

TE ac allhearths, arrowhead caches, log construction, etc.) be draw.
possible, che Gaograrnic Coordinace System (latitude/longitude) should
be provided to faeilitace eransfer of data co the Alaska Hericzage
Resource Survey (AHRS) aucomated files. The enclosed 6220-2 fora
exemplifies che decail that would be desiraole.

°

The Tesource area shouldretain for its case files a copy “of. che completed -_6230-2 form, and forward the of zginal to the approoriace discrice office.”“
The districe office ~i2Lkeep che original .and suomit two copics of che

“6230-2 form to che Scate Office, which will =.atain a cupy for its resords ~*~
zandsend_2 copy to the Alaska Division cf Parks.

*»

“ania
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Ie is our policy co suppore che Alaska Division ofParks HeritageeitResource Survey? the principal statewide invencory omanle for cultural
rcresources. Survey staff from thac office will transfer necessary 6230~2

-
data to their aucomaced files, assign a survey key cusber to each sice,”
and return the for= to sha Scarce Office. theStace Officevwaccordingly,
will transmic assigned sice nusbers to che district office. Each cine
additional daca on a particular site beceme available, che 6230-2 skould
be updaced and the daca transmission procedure described abeve should be
followed.

Cy

Each district should establish a master map of sites within its juris-“diction. any sites fos which a 6230-2 form is prepared should be pleceed”
on a 1:63,360 U.S.G.S. quadrangle map. Sites disccvered in areas wnere rm

only 1:250,000 scale maps are available should be designaced on scacus
plats. (AtuedeYaak dpzcnfee ertdine |

Periodically, the Alaska Division of Parzs provides us with updated
printoucs ef all ARS entries. The Branch of Aucomacic Daca Processing
routinely obtains a copy of che survey tape saster file eacn cine che
survey is updaced. This informacion is in the BLM computer, and plet<
outs of any desired scale are available for the 3ureau's internal use
wpon request.

Ve,lkeGBLylzEnclosure Beet td

Discribucion
Director (412) 2 cys
DeDSC (D-531) 3 cys
Div. of Technical Services (941)

“

—
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Feem 621%f~2 UNITED STATESgy DEPARTHENT OF THE INTERIOR [plAtcheoionical 7 Paleontolerical C2 Iimrie

BUREAU OF LAND SANAGEMENT 1. Site aumber 2 Type af xite

ANTIQUITIES SITE INVENTORY AQ0ST fr +O RAVE
State County Diatsict 4. Map referenee
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. Land ownership status 7, Qther site des:gnations

o———,Native Mo kntat
8. Cultural affiliation; Geologic Age and/or formation; dates of use
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IM AK 77-76, Field Examination of Cultural Resources by Realty Personnel aoe
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16. Does site have recreation valve? (= Yes No If ‘tyes,'* has the Reczeation Inventory Form 6110-3 been
compicted? [7 Yes (7) No

17. Does site have sufflicicat value to
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C) IN AK 77-76, Field Examination of Cultural Resources by Realty Personnel
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Secretarial Order 2665 and Amendment 2

# fo}ida
ha

~~,

°

Office of théSecretary °,

{Qraer 2088, Amat. 3) °

Pairbanks-Collece way.
_,

2 Beetion2 (a) (3) is smended
Geleting ‘rom the list of feeder roads

. a7 ,
/

fe73 -;
SO fe G
9-157 Fe

RICNTS-OPowaTPORNICHWATS
Serrrcszz 15,

2, Section2 (a) (2) is amendedby
adding to the list e€ public highways

Road, the Copper River
Mishway,

the
Fairvanks-Nenana
Mighway, the Steriing Hichway; the
Xenai Spur from Mile @ to Alile 14, the

Steese Highway from Mile 6 te Fox Junce

Lake Spenard Highway as the Anchore
age-Spenard Hichway. and by

be
d

Gheriing Highway, the University te
Eater Road. the Kenai Junctien to Kenai

from Mile 6 to Pox Junction. and by adde

31, theNome-KougarokRoad, and the

Secretaryof the interior. -

{%. BR. Doe. 66-7853: Filed. Sept. 30,8:68 m.}
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Regional Solicitor's Opinion, Rights-of-Way on Allotments

United States Department of the Intericr Ss
OFFICE OF THE SOLICITOR . oes aw erer axver

ANCHORAGE REGION :

510 L Stroct. Suite 104 .
Anchorage, Alask3 99501 . .

aye

MEMORANDUM

_ Ta: Acting Area Director
Bureau of Indian Affairs
Juneau

From: David S. Case
Atrorney/Advisor

Subjece: Rights of Way on Allotments --

R.S. 2477 and Other Access Questions

I. INTRODUCTION

A. Your Requests

Over che Last twelve monchs you i:x:ve directed three
opinion requests to this office regarding access te end
across Native allotments. Your first sequest (dated May 22,
1979) asked about che effect of lative occupancy on che L/establishmenc..of secrion Line road easements under 2.5. 2477.=
Your second request (dared July 6, 1979) was fsr senerali
guidance about the mechod for assuring access co Landlocked
wative allotmencs you had advertised for sale. Ysu aise
asked if you have to disclose any access problems in oursale advertisemenc. With respect to &.S. 2477 easements,
you asked whecher 2 section line easement for public access
would suffice for private access to an otherwise landlocked

L The request was entitled "Effect of Statutory 2eserva-
cions on Native Allotments" and was answered in a memorancum
by Dennis Hopewell of this office, dated Seprember 4, 1979.
The section line easement question was specifically excluded
from that response pending this reply.

980

7
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alloemenc. Your final requesc (dated April 4, 1980) reduced
to its essentials, asked whecher che Indian righs oF way -
laws and regulacions apply when the right of way on or
through a certified allorment coincides with a surveyed
section Line easement arguaoly granted under 2.8. 2477.

8. R.S. 2477 in Brief
R.S. 2477 is an 1866 Act “granting” highway righes of -

way over public lands in the following deceptively simple
terms:

The right-of-way for the construction of highways cver
public lands, not reserved for public uses, is hereby
granted. Acc of July 26, 1866, c. 262, sec. 8, 14
Stac. 253.

This act was initially codified as Revised Stature (R.S.)
2477 and later as 43 U.S.C. 932. Ic was repealed by Secrion
706(a) of the Federal Land Policy and Managemenc Acr (FLPMA)
of October 21, 1976, PL 94-576, 90 Stat. 2743, 43 U.S.C.
1701, et sea. on

Your questions focus on the sectisn Line easemencs
appropriated by the Territory and Stace of Alaska under chis
federal auchorizing legislation. The state statute apsropri-
ating the section Line easements is codified as Alaska
Scatute (AS) 19.10.010. UYowever, che the R.S. 2477 zranzincludes other kinds of rights of way other than chose
appropriated under chis statute. On the other hand, vou
should noce that che 2.S. 2477 grant is specifiéaliy Linicead
co sights of way over “public lands."" The Lacrer soins is
significant, because it is our opinion that Alaska Nacive
use and occupancy suffSiciene to qualify for a certificace of
allocment is also sufficient to wichdraw the Land occupied
from “public land" status.

Finally, the State's acceptance of che &.S. 2477 granc
along seccion lines has had an on-again, off-again nistorythat must be taken into account when determining whecher che
easements granced under &.S. 2477 have ever been accepted by
the State. Thus, the answers to your questions require some
background in the meaning of the cerm "public Lands" and in
the history of the applicacion of R.S. 2477 in Alaska. in
order to give some cirection to thas discussion, however, we
have provided short answers cto each of the quescicns sosedin your opinion requests. —

‘ on
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IZ. SHORT ANSWERS

A. May 22, 1979 Reauest

We agree with the conclusion expressed at page 2 of
your opinion request about the effecc of Native use and
occupancy on the esrablishmenc of a seccion line easemenc.
However, we would state your conclusion more definicely:use and occupancy were iniciated afcer survey of the secricn
line, chen the section line easement is superior to theallocree's rights and a right of way across che allormenc
does not require the consenc of the allottee or a granc from
the United States. If use and occupancy began any time
before the survey, then the easement can only be granredwith the consent of the allottee and according to th
vapplicable Indian righe of way laws.
3. July 6, 3979 Request

We know of no principle requiring you to disciose
whether or not there is access to advertised parcels; further-
more, otherwise valid secrion line easements can be used to
provide private access, but they are also open to che nublic.
Under some circumstances, however, easumencts by necessizry
can be implied across otherwise unencusbered lands co aiferd
private access to landlocked parcels.
Cc. April 4, 1980 Reauest

Whether the Indian right of way laws apply co a Narive
allotmenc depends en whether che alloceee commenced sse and
eccupancy before or after a section line rights cf way was
appropriated by survey.

III. DISCUSSION
A. R.S. 2477

‘1. History and Purpose of 2.S. 2477

U.S. Supreme Court and Ninth Circuit cases have cast
some doubt on whether 2.8. 2477 apnlies in Alaska. aA

narrow reading of the U.S. Supreme Court's opinion in Cencral
Pacific Railwav Co. v. Alameda County, 284 U.S. 463 (1937)

Dunn, +78
F.2d 433, 445 (9th Cir. 1973) would indicaca chac x.S. 2677
ana the ilincn Cirecuic’s later decisia:



Appendix 22, page 4

H-2561-1 NATIVE ALLOTMENTS i
Regional Solicitor's Opinion, Rights-of-Way on Allotments ~

a
*
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was only a recogniticn of pre-existing vighes racher chan a-
gtanc of new rights. Sericciy conserued, chis inrerprectarcion
could mean chac &8.S. 2477 was never applicable to Alaska,
since it was enacted in 1966, one year prior to the purchaseof the Territory. "

The Terrirorial and Stace cases, on the cther hand,
consistently characterize R.S. 2477 as “in effect, a2 standingoffer from the federal government" for the yranc of a rishcof way, Girves v_ “enai Parinsula Sorough, 536 7.23 1221,
1225 (A) ion, che rigs of
way has been neld to come inro existence upon the ‘accesrance”‘of the standing offer. See Berger v. Ohlson, 9 Alaska 339
(D. Alaska 1938); Clark V. (>. atasica
1938); United States v. nogze, £0 Alaska 130 (D. Alaska
1941); Scate v. rowler, 1 Alas. L.J. 7 (April 1963);
Hammerly v. Denton, 399 P.2d 121 (Alas. 1961). Given sxhe

in this jurisdiction and the historical
reliance placed spon R.S. 2477 in Alaska as a sources o:
vighcts of way aczoss the public domain, we are unwilling co
conclude thar the statute has no applicabilicy tc Alaska.
We suspecr thac if che question were squarely presented =o
the Ninth Circuit Court of Appeals it would azgzee. en

,

Ic has been held chac R.S. 2477 firse pecame asplicabiein Alaska by the Organic Act of May 17, 1884, 23 Scar. 25,
whereby Alaska first became an organized territory. Seccion
9 of that Acc, among ocher things, provided thar the laws of
the United States be extended to the Territory of Alaska,
U.S. v. Rogge, 10 Alaska, supvva at 147. As noted previously,

£4// is construed as a standing cifer from che federal
government for che creation of a:right of way, Girves v. Xenai
Peninsula Borough, 536 P.2d, supra ar 1.226. Uncer cris —
construction, i= Nas been keid tnat the offer can be acces
(and che right of way ereaced) either (1) by a posicive é
of the state or territory cleariy manifesting an inten: d

accept the offer, Eammerlv v. Denton, 359 2.24, supra ac 122.2! ™

2] 2 2 x, = - := accord: Wilderness Society v. Morton, 479 F.2¢ 342, &82
(D.C. Cir. 1° 7 .

-4-

aska i9/5). Under cnis interprec.

avior, 5 Alaska

weight orf authoric

3), cere. den'd. Gil U.S. 91
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or (2) by public use of the right of way for such a period
of cime and under such conditions as to prove thac che offer

" has been accepted, id.
Statutory acceptance cf the grant, fotmal expressicn on

the part of public officials of an imtention to construcc a
highway or accual public construction of a highway may all
constitute acceptance of the R.S. 2477 granc by che “nosicive
acc" of the appropriace public auchorities. Thus, in Cirves,
suora, the Alaska Supreme Courc held thac AS 19.19.0106."
Cesctablishing a highway easemenc along all section lines in
the Scate) was sufficient to establish a right of «way elong”

- the boundary of plainciff's homestead coinciding wich a
. surveyed section line. In Wilderness Society v. Morss:, 479

F.2d 842 (D.C. Cir. 1973), it was heid cthac che state's
application to the Bureau of Land Management to conseruce a
"public highway" from the Yukon River to Prudhoe Bay, alongwith enabling Stace legislation, was sufficiene co establish
an acceptance of che federal granc. In addiction, the accual

ws
construction or public maintenance of a highway may conscitcuce
acceptance. See Moulton v. Irish, 218 P.2d 1053 (Moncana

“ . 1923), conscruction.or highways; Streter v. Stalnaker, 85 NW

| C) 47 (Nebraska 1901), public maintenance ana improvemenrc of
. highways.

Public use (sometimes called “public user'') may also
consticuce acceptance of the grant in the absence of an:
positive official ace. Whether any claimed use constituces
acceptance of the. grant, however, is a question of face <9
be decided by the courc. It appears chat continued and
consistent use of a right of way across the public lands by
even one person with an interest in che lands to which che
toad gives access may be sufficient co establish pubii:
user, State v. Fowler, 1 Alas. L.J., suora act 8 (April
1963). see 2lso Hamerly v. Denton. suora ac 125. However,
the Alaska Supreme Court has held that mere desulcery or
occasional use of a road or trail does not create a aubiic
highway, id.d

|
Ko
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nd

5/ te a . : .= Of course, it is no longer possible co accepe she 3.°.
2477 grant by any of these methods, because R.S. 2477 was
vepealed by FLPMA, sutra, in 1976.
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e

2. Allotmenes As "Public Lands" [
By its terms, R.S. 2477 is only an ofZer for a righ: of

”

way across "public Lands." In discussing this carm in che 7
context of R.S. 2477, the Alaska Supreme Cours has noced: [

L..

The term “public lLands'* means lands which are open to
settlement or other disposition under the land Laws of ~

the United Staces.. It dees not encompass Lands in. [the public have passed and whichwhich the righes of
Dhave become subjecc to individual rights of a seccler.

Hammerly v. Denton, supra at 123. [Beginning with the 1884 Organic Act, previously discussed,
Congress has specifically provided for che procecriecn of
lands used or occupied by Alaska Natives. Section 8 of che
Organic Act provided in parc:

That the Indians or other persons in [Alaska] shali not
be disturbed in the possession of any Lands actually in

[their use or occupation or now claimed by them bur the ad
terms under which such persons may acquire title to
such lands is reserved for fucure legislacion by Congress.-’ _

Federal decisions have long recognized che statutory proceccioz.
afforded Alaska Native use and occupancy. See. e.g., U.S. v.
Berrigan, 2 Alaska 442 (D. Alas. 1904); U.S. v. Cadzow, 5 ny
Alaska 125 (D. Alas. 1914). Deparcmencal regulations and ic
policy reinforce the statuses. See, e.g., 43 CFR §§ 2C091.1(e),
2091.2-1, 2091.5, 2091.6-3: see also Government Anvrocriarion

"}[of Rights-of-Wav in Alaska, Opinion-of tne associate sociciczer,
eh 15, 1960, copy arcached).

In analogous circumstances, the U.S. Supreme Cours has
consistently recognized that railroad land grants are noc so "|
be construed in derogation of Native use and occupancy

] . s . . « .

,

e ey+ Similar provisions appear in the following ccts: Act of
|\March 3, 1891, ¢. 561, 26 Stac. 1095, § 14; Homestead Act oFaMay 14, 1898, c. 299, 30 Stac. 412, § 7; Ace of June 3,

ec. 786, 31 Stac. 330, § 27.

[
.

Pubiic Langs (M-36595. Mar
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tights. Thae is parcicularly true where those rights have
been protected by treaty, Leavenworth L & GR Co. v. Unired
States, 92 U.S. 733 (1875), of specilsc statutory exceptions,
Buctz v. Northern Pacific Railway Co., 119 U.S. 55 (1886).
See generally, Bardon Vv. Jorcnern Pacific Railway Co., 145
U.S. 535, 540-543 (isde). s0St Sighisscantly, the U.S.
Supreme Court has specifically protected rights of individual
Native occupancy against competing federal grants even in
the absence of any statucory or treaty protections where
those rights flow ‘from a settled governmenc policy."
Cramer v. United States, 261 U.S. 219, 229 (1923). ‘mecher
trom the statutory protection afforded in the 1884 Organic
Act and the other legislaticn specifically noted or from che
settled government policy of protecting Alaska Native use
.and occupancy, we think it is clear chat lands used and
eccupied by individual Alaska Natives are not “public lands"
within the meaning of 2.S. 2477 and thac the R.S. 2477 grant
¢annot attach during any period of such occupancy.
3. Acts Accesting the R.S. 2477 Grant

(A) Section Line Easements. You have noted shar As
19.10.0010 establishes rignts of way of varying widths along
the section lines in the Stare. As noted earliar, the
Alaska Supreme Court has concluded this scacute is a posiciveofficial act conscicuring acceptance of the R.S. 2477 granc,
Girves, supra. The Territorial scatute accepting the granc
was originally enacted on April 6, 1923 (19 SLA 1923), buc
was subsequently repealed (perhaps inadvertently) on January
18, 1949. Op. ak. Atty. Gen. No. 7 at 3 (December 18,
1969). The scatuce was subsequently reenacted in sutstanciallyits presenc form by the 1953 Territorial legislature (Acc of
March 21, 1953, 35 SLA 1953). Id. Thus, whether a seccicn
line easement has actacned cto Native occupied land muse be
viewed against the backdros of the dates of Native occupancy
and che daces curing which Alaska's acceptance of the grans
was in effecc. The seccion line easemencs could only acrecn
to lands noc occupied by Natives berween che dates cf April é~ ws

1923, and January 18, 1949, and from Mareh 21, 1953, forward.

Additionally, by the cerms of the State statute, the
acceptance is dependent on the existence of a “section
line." In che Opinion previously noted, the State Atrtorney
General also concluded thac for the &.S. 2477 grant to
attach under che statute, the "public lands muse be surveyed
and section lines ascertained,” id. ac 7. We agree with
this conclusion; therefore, you must also determine whecher
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the lands in question were subjectto individual Native use
and occupancy on the date che section line was accually
surveyed.5/

(B) nies citi iid of Acceptance. As noted
earlier, o ruction, repair,
dedications, etc.) can constirure official acceptance cf the
R.S. 2477 grant. Whether such official action has craaced
an R.S. 2477 right of way will have co be determined on a —

case-by-case basis.

(C) Public User. Rights of way claimed to have been
created by public use must also be determined on a case-by- ~
tase basis. On che one extreme, an obvious public read
established prior to Native use and occupancy would certainly
be sufficient te constitute acceptance of the R.S. 2477
grant; see State v. Fowler, 1 Alas. L.J. 7, supra. On the
other extreme, L& 1S equally cleaz thac desultory or occa-
sional use of a road or trail by individuals having no ;

~

interest in the land to which they obtain access is noc
sufficient to create an 2.S. 2477 right of way, Hamerly v.
Denton, suora. Whether a given use is sufficient to consti-
tuce acceptance of the &.S. 2477 grant, may have to be
determined judicially in all but the mest obvious cases.

4. Widths

m
t

By Scate statute, section line easemencs on “aubiiclands" are four rods (66 feet) wide with ,the section line as
a cenrer of che dedicated right of way.2’ Otcher official-3= The Attorney General also concluded that the 2.5. 2477
grant attaches on the date the "protracted surveys" were
published in the Federal Register. We do noc agree with this
position; as a practical matter, theprotracrion diagrams are
not a reliable means of ascertaining the correct posizion of .
the surveyed secrion line.

ST. viene of= A right of way 100 feet wide is granted berween sectionsof Land owned by or acquired from the Scate. Since Narive
occupied lands could noc fall within this caregory, section
line easements on Native allotments will be confined co che
66 foot width.

[p
em

oo
ns

ther Ofticial actions (:.e., cons
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acts could conceivably establish large rights of way.
Rights of way established by public user appeer to ke ccn-
fined to the width actually used, State v. Fowler, sunr:.

B. Other access Questions

1. Obligarions To Provide Access

We do not believe either the alloctee or the iniced
States is cbhligared to provide a warranty of access to the
purchaser of an allocment. By statute (AS 34.15.030) Alaska
‘has incorporated the common law covenants for tiztle inco any
deed which by its terms “conveys and warrants’’ zeal property
to another. Thus, a deed substantially in the statutory
form includes implied warranties that at the time of ch
conveyance the grantor: (1) is lawfully seized of the
estate in fee simple and has the righe and power to convey
the premises; (2) cthac the premises are free from encun-
brances and (3) chat he warrants quiec enjoyment of the
premises and to defend the cicle against all persons claiming
the premises.

You have advised that you use a special warranty deed
to convey restricted Indian lands. As you know, a special
warrancy deed limits the grantor's obligation to defend only
against claims arising through him. tf: does not reauire che
grantor to defend against claims arising through other
persons, 21 CJS “Covenants” § 49. Excest as so limiced, «ve
believe the deed form you used includes all of the sctatucory
covenants implied by AS 34.15.030. Wone of these, however,
include a covenanc of access the land grancec. See
generally, Powel] on Real Property, { 904, ec sea. (Lyé3
edition). 0 specifically srovides:
“No covenanc is implied in a conveyance of real estate,
whether the conveyance contains special covenancs or noc.”
We interpret this to mean that unless there is a specific
covenant of access, the grancor is noc obligated to provideir. °

2. Easements Sv Conveyance Or Covenant

In spice of the protecrion this doctrine affords borh
the United States and the allottee, we recommend char ss a
prudent land manager you advise che allottee to srovice
whatever access it is within his power to provide incidenrc
to the sale of an allotment. That is especially true if, as
in one case you deseribed to us, the allottee is selling a

rurthermore. AS 34.15.0 3C
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portion of the allorcmenr which would be landlocked by she
remaining lands of the alloccee or others. In these cireun-
stances, we advise you to insure that apprcpriace accass
guaranteed through che alloccee's ocher lands either oyconvenant or specific granct of easement. See generally,Powell on Real Proverry, % 607 and 408. See also, co CcS
Easements, § 23, et sea. Conversely, if the aliocese's
other lands will Be Landlocked by conveyance of a portion of
the allormenc to a third party, the allottee should insura
that he is reserved an easemenc in the lands granted. See
28 CJS Easements, § 29. Under these circumstances, ‘aiftre
to provide or obtain access ac the time of conveyance could
-vesult in lacer Litigation to establish an easemenc by
necessity. ,

=5

3. Easements 8v Necessicyv

Easemencs by necessity are implied easements across
otherwise unencumbered tracts where necessary to aficré
access to an otherwise landlocked parcel. See generally,
Powell on Real Property, supra, 7 410. This doctrine comes
into play only where chere is a unity of ownership berween
the dominance and serviente parcels at the cime che Landlocked
(i.e., dominance) parcel was severed from the rest of che
estate. The doctrine would apply to ooch examples discussed
above where che grantor conveys a portion of the allosmencan

thereby isclating either the land conveyed or the grencor'sretained lands. In these circumstances, the courts nave
construed the incenction of che parties to creace an easement
of necessity across the servient estate to provide access to
the landlecked (i.e., dominant) estate.

As applied in this jurisdiction, che docrrine cni:
requires proof of reasonable (as opposed to absoluce) necessityin order to imply an easemenc. U.S. v. Sunn, 478 F.tc 443,
446 (9th Ciz. 1973). Although the easemenc muse be someching
more than a mere “convenience,” it is noc necessary to snow
thac ic is the only means of access to the prosersy. in any
event, the determination of wnether the easemenc is a “reason-
able necessicy" is a fact question which involves considezazion
of public policy as well as the intene of the parties and
the reasonable utilization to be made of the landlocked
parcel. See generally, Powell on Real Pronersyv, supra, ‘ 410..

The doctrine has also been applied to Indian lands in
this jurisdiction, cf. Superior Ofl Co. v. United Staceas,
353 F.2d 34 (Sch Cir.

. 10-
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sought to obtain an easement to move heavy oil drilling
- equipment across Indian reservation lands <a order to drill
on Lands owned by a mission society and leased to the oil
company. The mission society had previously been gransced
the land by the Uniced States under a statute permicring
such grants te religious organizations engaged in missicn or
school work on Indian reservations. The courc concluded
that although the mission society had an easement by necessircy
for mission purposes, the scope of that easemenc could noc
be expanded co accommodate the purposes of che oil company.
We know of no principle which would preclude an easement of
necessity from actaching co lands merely because they are
Indian trust or restricted lands where the easemenrc of
trecessity doctrine is otherwise applicable. See also,
U.S. v. Clarke, 529 F.2d 984 (9th Cir. 1976), ari™d

73. , (No. 78-1693, March 18, 1980).

TV. SUMMARY

fo This, of necessity, has been a rather wide-ranging\ jSW opinion dealing with the several general concerns you raised
regarding easements across Indian allotments. We wiil
summarize some of our conclusions below for ease of reference.
A. R.S. 2477 Easements

R.S. 2477 easements can be created either by the
positive acts of authorized authorities or public user ci a
tight of way across-the "public lands." Native used anc
occupied lands, however, are mor “sublic lands." Therefore,
a tight cf way under &.S. 2477 can cnly be obtained if, ac
the time the R.S. 2477 grant is accepted, the Lands were noc
subject to the individual use and occupancy rights of an
Alaska Native who has applied for an allotmenc.
B. . Section Line Easements

Whether a section line easement supersedes Native use
and occupancy depends on whether the Native use and cecupancy
preceded either the statutory acceptance or actual survey of
the section [ine easement. I£ Native use and occupancy
began prior to April 6, 1923, or between January 18, 1949,
and March 21, 1953, then the easement could noc be imsosed
on those lands by subsequent survey of a section line. I£
unoccupied lands were surveyed either between April 6, 1923,

7



Appendix 22, page 12
=

H-2561-1 — NATIVE ALLOTMENTS

Regional Solicitor's Opinion, Rights-of-Way on Allotments

and January 18, 1949, or after March 21, 1953, then the
-

section line easement supersedes Native occupancy righes.
Cc. Guarantees of Access

Alchough chere is no legai requirement to guarantee
access to otherwise Landlocked allotments, you would be weil
advised to counsel the allotrees to provice access if it is
within their power to do so. It is especially importanc <:9
provide access where there is an initial unicy of tircle in
the alloccee. Under these circumstances an easement ot
necessity can be imposed co benefic a landlocked parcel.
Pyoviding access at the time or the grant will avoid lace
corfusion and possible Litigation.
D. Public o> Private Access ~

You should also be aware that any R.S. 2477 right of
access (whether by section line easement or otherwise) . _ .
predating Native use and occupancy is a right of oubli —£
access. while it may also permit private individuals co L
have access to otherwise landlocked parcels, it also permitsthe public at large to use the right of way. £ course,
that does not permic the public to tresnass on the allorsee's
or anybody else's private property.

CSG
David 7.Case
David $° Cane

Enclosure

cc: Scott Keep, Div. of Indian Affairs, Washingscon, 3.C.
Area Realty Officer, Bureau of Indian Affairs, Juneau

sor
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UNITED SsATES
CEPARTMENT CF THE INTERICR !

Office of the Solicitor ;

Washington 25, 0. C.

Maren 15, 1560

4-36595

erorandum

TO: Cirectcr, Sureau of Land Management

Frea: ASsociate Solisiter, Divisien of Publis Lands

Subject: Appropriation ef rights-of-way on public lands for
government use

Your office's memorandum of July 9, 1998, cailed ss cur
attention memoranda doted Februsry 14 and 24 from the Field
Soliciter to the Aren Adainistrater, both at Anchorage, which discuss
she effect of Federal arprepristion of rights-of-way on entzies and
indian oceupancy claims. We have had additional correspondence with
she Fleld Solicitor on this question.

The courts have zealously protected the rights of those
who have esde valid entries, locations, and selections on public

.

lands. In Hastings R.R. Co. v. whitney, 132 U.S. 357, 364 (1889),
the court fcund in favor cf an allewed hemest@ac entry against a ————railroad cempany claiming under a Congressional gran= by the act ef “>

duly 4, 1860 (14 Stst. 97), stating that

"So long as it remsins z subziuting satry of
record, whose legality has been passed for dy the
land authorities, and their oction remains umreversce,
it is such sn epprepriation of the tract 25 segregates
it Croom tne public domain, and therefore precludes it
{rem subsequent grants."

See also Scrnelius v. Xessel, 128 ¥.S. 456 (L828); United States v.
Nerth American C$o., 253 U.S. 330 (1920); Payne v. Central Picilis
RA Co., 255 U.S. 228 (1921).

The Cepartrent also has long recogniced the vesting of righzs
by those holding allowed entries, for example, agninst iater Govers-
ment withdrawals of public lands. Op. Atty. Gen., 11.6. 59 (18@1);
Nathois Ebert, 14 2.9. 589 (1892); Tnstruetions, June 6, 1305 (53 :.d.
607, 08). In the cases of May ¢. Sands, 34 L.D. 653 (1906) and ders
lManey, 35 L.D. 250 (1906), cited in the Field Solicitor's nemo-
randum, the withdrawal order appears in each casa to have preceeded
allowance of the entry:: The former case held that on entry is a cen-
tractual rignt against tne Government. We find no clear basis sorenver
far the suggested distinction between “specific” and "general" cecil.
mation witherawals. See 43 CFR 230.15; EdwardFo Smith, cL L.5. oe
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(2926). Certataly none ef she cited decisions sole that the entryman
woud be deprived of his entry witneut compensation.

We cannot doubt thst an appropristicn ef lands by a Covern-
ment agency under the Instructions, January 13, 1916 (44 L.9. 523},
could be subject to any valid ententry existing at the time of tract _
cpprepriasion. The Solisiter has sald tnat:

“In practise the Separtzent has limited
authority to reserve Crem grants made by potent, ssad
end other rights-ofewey constructed with Federa. funcs .

tO these cases where construction seceded
ire

initia. =
tion of the right on whien the patent is based.
Instrvetions of August 31, 1925 (44 2.0. 309) and
Instrussions of January 13, 1916 (44 L.D. 5133."

Gninton of April 23, 1958 (63 1.5. 2C0, 202).
pon

Surely an allowed entry {5 such en “initiation of the righs" os to
presest it from later sppropriation by a Government agency witnout
compensation. See Solicitor's Ovinion of September 20, 1921 (42L.D.
459, 462). We Cind no evidence that the entries involved in either
whe 1925 or 1916 Instructions preceded the Government appropristion.

395

The Cerartment's disiueclination in the instructions to ac-
cept “a mere survey" as “an uppropriation of the lend to the public
use, eomd weging “staking the area", can hardly be explained excent
cs provision for giving notice to later entrymen that they could only
enter the lands subject to the Government's appropriated rights. To _
be fully consistent with these instructions and the regulations (43
CFR 203.135), we should not encourage Nederal agencies to rely on mere
filing of a cap, without staking the area on tie grceund suSZiefent’:
to evidence an oetusi apsrepriation of the land.

The courts have held that a mere settler, sho has so allowed
entry, hae ro =‘er*s against the Government. “osemite Valicy case,
&2 U.S. 77, 87 (1872). Like allowed entries, nowaver, se velinve cen-
tinued indies eesupancy in good faith would

reveave Pprotessisn egains:
ater sapropriations. See A.S.Wadletzn, 131.2. 120 (1291). The
Congress may of course extinguish the oceuroney rights of any Indians
CaSee UnitedStates v. Senta Fe

Fastiic ts
QuilrondGo.

7 314
U.S. 559,

(2921);tee Hie Ten Ines.dans v. United Stntes,2s, B42 U.S. 272 (1955). .
Indian occupancy rights are otherwise protecta against °

St cater adverse
claims or Covernment withdrawals. Cramer v. YnitedStates, 261 U.S.
21 (1923}; Schumacher, 33 1.0. 454(1905); RenartmanzalOniaicn,
$6 1.0. 395 (1959).

alae

Cw
Ta the Tes ton esse supra, the Sunreme Cours held tha

sneress could by stStazute refuse to3 recognize Tedtan wibel -“gnis
of occupancy and cisyualify Indians Crem compensation for the taxingwale

ef timber under a specific statute providing fer such
Siinbur

cutting
the case did not Fo'd *"a* a Federal agency coutd ignoreactual
oceupancy by en Indian, cr group of Indians, without specific Brov

re
’

|

s ee e 32
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recor by Congress. Whether er sot the Indian interest is by los
ensstle, he

Separtment’
s position, +frotacting lLavful ladian

uponey, is,clear. Scliciter's 2 Chiniun, $3 7.5. 481, 489 (1932);
cetate Soliciter's Coinsion, M-J6539, November 19, 1958.

Alaska since the reses) of tha act cf July 24, +
JeZld) by Section 21(¢}(7) cf the Alaska Comisgus Act of ¢
(73 Stat. 146). See Associate Scliciter Memore tua, Cecember 23,<0 Regional Soliciter ot Juneuu. However, wae meecs of S

agencies srould not sverside the necessity for miving enteryoon ane
indisn cecupants every protection afforded wuem Sy previous judicial
and ocininistrative rulings in the absence of contrary lemslation.
The Sleld Solicitor's memoranda of February 14 and Fescuary 24, 195

oe me he! a 98
<O the extent thas they are inecancistent with sais coiaion, should
mot be folicved.

‘Ye recognize whe additicnal acuteness of th

.

. \Sed) ©. 2. Bradonne

oe. Me Pessdahew
ALI bato

anesasestivision of Fablis lands

ee
n

Ee
ee
t

m
e

25 Sf
S,





Appendix 23, page 1

(X.)
H-2561~-1 NATIVE ALLOTMENTS

IM AK 84-10, Issuance of Allotment Certificates on a Parcel Basis

United States Departrnent of the Interior 2561 (932

BUREAU OF LANO MANAGEMENT
Alaska Scate Office

701 C Street, 30x 13
Anchorage, Alaska 99513

“October 6, 2383

Tastructicn Memorandum Mo. AX 84-10
Expires 9/30/84

Tos DM-F and DSD for Conveyances

From: State Director, Alaska

Subject: issuance of Allocment Certificates on a Parcel Basis

ts has been decided that in order to expedite the processing cf Native Allotments,
wa will issue allotmenc certificates for each parcel as che surveys are received.

There should be no srsslam with this srccedure provided that supplemencasy
cartificarces are issued in accordance with the Regional solicicor's opinion
dated Sepcamser i+, i973. aA cepv of chis opinion is enclosad.

Enclosure (1)
. ~

i
Solicizsr's Opinion 9/14/73 . /} [Je
D-DSC (D-558a)

acting

(

sot te:Dist ution:
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IN REPLY REFER TC

UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
Anchorage Region
P.O. Box 166

Anchorage, Alaska 99510

September 14, i973

Memorancum

To: State Director, Sureau of Land Mangement, Alaska

From: Regional Solicitor, Anchorage

Subject: Amendatory or Supplementary Certificate of Allotment

This is in response to your memorandum of July 11. 1973 - refer 2561
(931), requesting instrucnon as to the proper procedures for issuing
"amendatory" or "supplementary" allotment certificates in those cases
where an allotiee received an allotment prior to the amendment of requ-
lations in 1965 andis new ageiving fer additional lands. Ysus memerencum
also asks whether the new certificates should include the acreage for which
the previous certificate «vas issued as well es the additional acreage. These
cases involve applications ‘or additional land that were pending on Deuemder
1871, and the applicants nave exercised their options to take their additional
allotments pursuant to Section 18(a) of the Alaska Native Claims Settlemex
Act of 1971. (43 USC see. 1517).

Sefore considering your questions, itis suggested that extreme care be
exercised in determuning whether the BLA has authorized any conveyance
of the original allotment in the interim period.

The Amended Allotment Certificate (Form 1860-2) should include the legal
description of acreage ir the original allotment and the date of approval
as well as the duseristion of the additional acreage and its date of approval.
Similarly, the Amended Native Allotment (Form 4-203) should sefect the
Same legal descriptions and datas cf epproval. For example, in the case
file referred to this office (loses Thomas - F-024778) the Amended ALoiment
Certificzte 2nproved‘on June 8, 1973, should contain a legal cescristicn of
the 4.88 acr2s initially allotted ana the approval date of August 21, iu64,
in addition te the information regarding the acditional land contained in
Said cartificate.

Z

ee Forel

—
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Procedures for amending Allotment Cerrificates may be implemented
and procedures for amending patents are not coslicabie on the nasis
that an allotment under the Native Allotment Act of 1906 (25 USC. see.
231 et. sea.) creates a perpetual reservation in the allottee and his
heirs of the land, but conveys no tithe Charlie Ceaorge F- 41 LD.

» 233 (1915).

“ We trust that the above will assist vou in processing those allotments
inyolving additional lands. [f you have further questions, aiesse
advise.

C: GLPfa
Robert £. Price

ate Enclesure-
BLM Case File r~024778
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g

AGREEMENT REGARDING CONVEYANCES TO THE STATE Cr ALASKA

This agreement is made and entered into by and between the State of
Alaska, Department of Natural Resources (hereinafter. State) pursuant
to Alaska Statute(s) 38.05.020 and 38.05.035 and the United States
Department of the Interior, Bureau of Land Management (hereinafter
BLM) pursuant to Sections 307 and 216 of the Federal Land Policy and
Management Act (43 USC 1737 and 1746). The purpose of this
agreement is to clarify the methods and processes to be used by the
State and BLM to reduce the numper of administrative actions needed
to recover title.

Whereas, Sec. 906(c) of the Alaska National Interest Lanes
Conservation Act (ANILCA) 43 USC 1635(¢c), confirms that all
rignt, title and interest of the United States in and to lands
described in a tentative approval vested in the State of
Alaska as of the date of tentative approval subject only to
valid existing rights and Native selection rights under the
Alaska Native Claims Settlement Act; and

Co
Whereas, the State desires to receive quality title from the oe
BLM in tentative approval documents which identify all
exclusions with certainty prior to Survey; and

°

Whereas, both the BLM and State recognize that the depictionof the exclusions as shown on the BLM records at the time of
tentative approval is enly an approximate graphic
representation of the actual location of exclusions; and

Whereas, both the BLM and State recoqnize that the graphic
depiction of the exclusions may appear to shift between the
time of tentative abproval and the approval/acceprance of the
official plat of survey, even if the actual on-the-groundlecation has not movea; and

Whereas, the actual location of the township boundaries and
the exclusions within townships will be determined at the time
of survey and will be properly depicted on the
approved/accepted plat of survey.
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Witnesseth:

The State and BLM agree to the following processes anc procedures toachieve the goals of each agency:

I. ADMINISTRATIVE DECISION AND TENTATIVE APPROVAL CONVEYANCE
DOCUMENT.

A. The BLM agrees to describe exclusions of land with
reference to the specific sections which are affected
(see Attachment I). The exclusions will be listed
separately one to a line, except for mining claims
which will be grouped together with one Listing of the
sections affected. A computer printout of the miningclaim recordation information which will inelude the
acreage of each mining claim will also be attached to
the draft tentative approval sent for the State's
initial ceview. Both parties agree that, in certain
instances, exceptions to the adove format will be
needed, Sut these exceptions shall be mutually agreed
upon by both parties prior to tentative approval. An
administrative decision and draft tentative approvalwill be sent for State ceview prior to issuance of the
final tentative approval.
The State agrees to review the administrative decision
and the draft tentative approval. If the
administrative decision requires modification or
vacation, the BLM agrees to modify or vacate the
decision before the expiration of the appeal period.If no modification or vacation of the administrative
decision is necessary, the State shall return the draft
tentative approval with comments to BLM within 30 daysof receipt of the decision. After the administrative
Gecision becomes final, but prior to the issuance of
the final tentative approval, the State's comments will
be evaluated and mutually agreed upon prior to the
issuance of the final tentative approval. If the
comments are found to be unacceptable by BLM, both
parties must agree to an acceptable cnange.

SELECTED SURVEYED LAND WITHOUT CONFLICTING EXCLUSIONS.

A. the selected land is included in an
approved/accepted survey and is without conflicting
exclusions, the State agrees to forego the issuance of
a tentative approvai and the land may so directly to
patent. In this situation, the BLM snail issue an
administrative decision and a draft patent.
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The State agrees to review the administrative decision
and the draft patent. If the administrative decision
requires modification or vacation, the BLM agrees to
modify or vacate the decision before the expiration of
the appeal period. If no modification or vacaticn of
the administrative decision is necessary, tne Stare
Shall return the draft patent with comments to SLM
within 30 days of receipt. After the decision becomes
final, but prior to the issuance of the final patent,
the State's comments, if any, will be evaluated and
mutually agreed upon prior to the issuance of the
patent. If ‘the comments are found to be unacceptable
by BLM, both parties must agree to an acceptable chanse.

TENTATIVELY APPROVED LAND IS INCLUDED IN AN APPROVED/ACCEPTED
SURVEY; EXCLUSIONS DO NOT APPEAR TO MOVE; PROCEED TO PATENT.

A. When tentatively approved land is included in an
approved/accepted survey and no exclusions are involved
in the patente area, a draft patent will be sent by BLM
to the State for a 30-day review. The State will
review the draft patent and return its comments within
30 days of receipt of the drast. Comments will be
reviewed and incorporated into the final patent. If (-the comments are found to be unacceptadle by BLM, both §_Parties must mutually agree to an acceptable change. —

When tentatively approved land is ‘included in an
approved/accepted survey and exclusions (except as to
submerged lands) identified in the tentative approval
as a result of survey do not move from the section
where identified in the tentative approval or the
Section depicted on the BLM. Status plat at the time of
conveyance, a draft patent will be sent by BLM to the
State. The State will review the draft patent and
return its comments within 30 days of receipt c= tne
draft. Comments will be reviewed and incorporated into
the final patent. If the comments are found to be
unacceptable by BLM, both parties must mutually agree
to an acceptable change.
Draft patents will exclude the section(s) where the
unpatented federal mining claims are located (such
exclusions by section(s) shall only be made fcr mining
claims unless otherwise mutually agreed to By Doth
parties).
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TENTATIVELY APPROVED LAND IS INCLUDED IN AN APPROVED/ACCEPTED
SURVEY; EXCLUSIONS APPEAR TO MOVE.

When tentatively approved land is included in an
approved/accepted survey and exclusions appear to move
out of the sections identified at the time of tentative
approval, with the State's concurrence, the patent mayexclude land identified as an exclusion in a tencative
approval of the same township and grant type, even if
there are multiple tentative approvals for one
township. With the State's concurrence, the patent mayalso exclude any land listed as an exclusion in a
single tentative approval, even if the tentative
approval contains more tnan one townsnip.
The BLM will notify the State of the apsroved/accepted
plat of survey and request by notice the State's
concurrence in conforming the title to the plat of
survey. At the same time, the BLM shall send a draft
patent for review by the State.

the notice document (see Attachment II) shall contain:Cc.

A statement that the notice is issued pursuant
to 43 usc 1746.

2. Identification of the exclusions which appear to
have moved within the township and/or tentative
approval; and

3. A concurrence/non-concurrence signature block
for the State.

a. If the State concurs, the State will sign
the notice and request that the finalpatent be issued.

b. Yf the State does not concur, the State
will notify the BLM ef the reasons for
non-concurrence and:

(1) The State will request SLM to
suspend all further action until the:
conflict can be resolved; or

(2) I£ the conflict can not be resolved,
BLM may request a voluntary
reconveyance from the State or
litigate to recover title.
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Vv. TENTATIVELY APPROVED LAND IS INCLUDED IN AN APPROVED/ACCEPTED
SURVEY: EXCLUSIONS NOT PREVIOUSLY IDENTIFIED.

When exclusions were not previously identified within the
township and/or tentative approval, formal title recovery
procedures must be usec.

This agreement will become effective when signed ty botn parties.
This agreement will remain in effect as written unless it is
amended. An amendment shall be in writing and will be signed by
both parties.
This agreement will terminate 30 days after written notice is served
by either party.

State Directpr, Alaska /Date °

Bureau of Land Management
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Department of Natural Resources
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A - -

Attachment1
Tentative Approval

Exclusion Wording Format

The following described surveyed/unsurveyed lands, which are
considered proper for acquisition by the State, are hereby
tentatively approved:

T. @W., R. S&S W., Fairbanks Meridian, Alaska
Sees. 1 to 24, inclusive;

. Sec. 25, the land formerly within mining claim recordation“ , F-44924;
Secs. 26 to 36, inclusive;
exeluding from the lands tentatively approved herein, the

following interests of record which are presently
shown in the lands described below, subject to
conformance to survey:

The Innoko NWR, Secs. 1, 2, 12 and 13;
The Yukon Flats NWR, Sec. 24;
U.S. Survey No. 4156, Seca. 26;
U.S. Survey No. 4476, Secs. 31 and 32;

. Mineral Survey No. 2036, Secs. 24, 25 and 26;
. Native allotment applications:

F-12971, See. 3;

F-14227, Parcel Dp, Sees. 7 and 18;

F-14227, Parcel Cc, Secs. 8, 9, 16 and 17;
F-75, Parcel B, Sees. 24 and 25;

F-13505 Secs

11985, Sec.

P-13730 Sec.

Mineral survey application F-65262 (MS 2447),
which includes mining claim recordations F-61496
through F-61514, whicn appears to be lecated within
Sees. 21, 22, 23 and 25;

Mining claim recordations F-37580 through
F-37585, F-52058, F-52059, F-55452 through F-54471,
F-61249, F-61250, and F-63466 through F-63707, whicn
appear to be located within Secs. 1, 2, 9 through 16,
21 through 24, 26, 28, 29, 35 and 36. .

The lands conveyed contain approximately 17,470 acres.
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Conformance te Plat of Survey Reauested

By tentative approval (s) dated , Certain Lands
within (legal description: fT. , Re

Meridian) were conveyed to the State of Alaska.
The plati(s) of survey deseribing these lands (were/was)
(accepted/ approved) on and .

At the time of tentative approval, the following srior claims
of record (were/was) excluded from the tentative approval(s) to
the State:

Serial #3 Claims of Reccrd Location

“AS a result of the survey, these claims of record aspear <*o
nave moved to the fsliowing locations:

Serial # Claims of Record New Location

[
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Pursuant to 43 USC 1746, and the “Agreement Regarding
Conveyances to the State of Alaska" between the BLM and State

“a dated August 20, 1986, the Bureau of Land Management requests
: the State's agreement in conforming the State's interest in che

lands conveyed by the tentative approval(s) cated
to the plat of survey. If the State coneurs, Sign below
and return it to this office. If the State does not concur,
please notify this office of reasons for such non-concurrence.

Chief, Branch of State
Adjudication

AS a duly authorised official of the State of Alaska, I do
hereby concur with the adjustment of the State's title to that
shown on the plat(s) of survey described above and request the

a final patent be issued.*
—

STATE OF ALASKA “ Date
>
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IM AK 88-53, Final Confirming Patent Procedures

United States Department of the Interior oo =—
-=

BUREAU OF LAND MANAGEMENT

Alaska State Office —
701 C Street. Box 13

= 8
Anchorage, Alaska 99515-0099

te REPLY REFER TO

2650.72 (963)

December 10, 1987

Instruction Memorandum No. AK 88-53
Expires 9/30/88

To: DSD‘s, DM's

Froa: State Director, Alaska

Subject: Final Confirming Patent Procedures

Attached is a copy of the final confirming patent procedures. for use of the
Bureau of Land Management in the patenting of lands which have previously been
Interim Conveyed to Native corporations pursuant to the Alaska Native Claims
Settlement Act of December 18, 1971.

These procedures will be transmitted to the State of Alaska, National Park
Service. U.S. Fish and Wildlife Service USDA Forest Service, Bureau of
Indian Affairs. Alaska Federation of Natives, Alaska Native Land Managers
Association, and to each ANCSA Native Corporation.

of. QatefRoberc W. Arndorfer
1 Attachment _ DSD for Conveyance Management

1 -
Background

(6 pp.)

Public Lands USA: Use. Share Annrariata
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This documant establishes procedures to be followed in issuing confirming
patents for lands conveyed by Interim Conveyance (IC) to Native Corporations.
These procedures are separate and apart from those for surveyed lands which
need not be IC'd prior to patent.

BACKGROUND

Native corporations receiving land entitlements under the Alaska Native Claims
Settlement Act (ANCSA), 43 U.S.C. * 1601 et seq., were not required to wait
for survey to receive title. The Department of the Interior developed. by
regulation, a practice of conveying legal title to unsurveyed lands by iC,
43 CFR 2650.0-5(h). This practice was endorsed by Congress in section 1410 of
the Alaska National Interest Lands Conservation Act (ANILCA), 43 U.S.C.
*1621(j)(1). Such conveyance was "subject only to confirmation of the
boundary descriptions after approval of the survey of the conveyed land",
43 CFR 2650.0-5(h). Of the approximately 34.5 million acres conveyed to
Native corporations, only about 5 million acres have been patented.
Confirmation of boundaries and acreages for the remaining 31 million acres ( }

must still be accomplished. To date, approximately seven patents have been

issued.
confirming boundaries and acreages of lands which have previousiy been

Ic’ .

:

CONFIRMING PATENT PROCEDURES

A. General

1. When a survey of lands including ANCSA IC's is accepted or approved
and officially filed. a confirming patent shall be drafted for lands
which have been previously IC’d to a Native corporation.

2. A confirming patent may embrace lands or portions of lands from one
or more IC(s) to the same corporation. The IC(s) will be identified
by number and issuance date. If available, recording information
will also be included.

3. Land within the survey which was selected by that corporation but not
previously [C'd may be included in the confirming patent only after
the selection has been included in a Decision to Issue Conveyance.
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In conjunction with the confirming patent a Notice shall be prepared
for ail lands to be patented.

The Notice will allow sixty (60) days from the date of certified
receipt for the patentee corporation and other parties to provide
written comments. The Notice will not contain an appeal paragraph or
be published in the Federal Register or any newspaper.

The Notice will be issued by certified mail to the surface and
subsurface landowners, with certified mail copies tothe State of
Alaska, adjacent landowners, and any additional parties whose
interests are known. Adjacent landowners may include cities with
two-mile boundary status (ANCSA section 22{1))} and Federal agencies.

The Notice will include survey plats, field notes (if survey plats do
not contain all information), and Master Title Plats for the lands to
be patented, and a draft copy of the confirming patent document.

The Notice will note if any lands IC’d to the patentee corporation
have subsequently been conveyed back to the United States or if a
portion of the estate in the iC'd lands has been conveyed back to the
United States (see B.1 and 2, below), state whether or not ail
necessary agreements concerning survey of inholding, within the IC'd
area to be patented have been executed {see C.1 thru 3, below),
address topographic shifts (see E.1, below), identify acreage
chargeability (see H.1, below}, state whether or not easements remain
unchanged as a result of easement review(s) (see [.1 thru 4, below),
identify reservations relinquished by the United States or changes
from IC to Patent, of reservation language (see J.1 thru 3. below),
state whether or not navigability determinations made by the Bureau
of Land Management prior to Issuance of IC(s) remain unchanged (see
K.1, below), and explain any clerical corrections from IC to
confirming patent such as a correction of a misspelled name or
erroneously typed number.

The Certificate of Incorporation for the patentee corporation(s) aust
be current within the anniversary period when issuing the Notice and
confirming Patent because it is possible for the corporation to be
dissoived shortiy after issuance of the certificate for many
reasons. If the corporation has not been in good standing, a new
certificate of compliance wil] be required before issuing the Notice
and confirming Patent. If the State issues a Certificate of
Dissolution, the village corporation and the Regional corporation
should be notified and requested to take necessary action to have the
village corporation reinstated. The Notice and confirming Patent
must be held until a new Certificate of Incorporation is filed. We
can issue the conveyance documents up until the time the corporationis actually dissolved.

A thirty (30) day Notice will be issued where substantive changes or
errors are found regarding the survey or patent issues addressed in
the original 60-day Notice. The 30-day Notice will be issued by

.
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certified mail to the surface and subsurface landowners. withcertified mail copies to all other parties listed in the original
notice.

B. Conveyances by Native Corporation of IC’d Lands

1. The Native corporation may have conveyed some or all of its IC'd
lands prior to receipt of its confirming patent. This will not
affect the confirming patent except where the land was conveyed back
to the United States, in which case the reconveyed land will not be
included in the legal description of the confirming patent. Such
reconveyance to the United States will be addressed in the Notice.
To include such reconveyed lands in the confirming patent could be
taken to mean that they are reconveyed to the Native Corporation.

If a portion of the estate in the IC’d lands was conveyed back to the
United States, that estate will be excepted and reserved in the
confirming patent. Such reconveyance will be addressed in the Notice.

C. Inholdings
1. If an inholding was excluded in any IC to the patentee corporation

(even if the land was excluded in a different location), the
inholding as surveyed, will not be included in the confirming
patent. Further, in order to allow conveyance of surveyed tracts of
land to private applicants and to elisinate any question of title é
conflicts, an agreement concerning survey of inholding, will be
transmitted to the appropriate Native corporation(s) (surface and
subsurface owner) for execution. “Inholdings” means pending
applications as well as approved applications and inholdings of
record. It is necessary to execute all necessary agreements
concerning survey of inholding, within the IC area, prior to Notice.

{f the inholding was excluded from any prior [IC to the patentee
corporation, in a location other than where it appears on the plat of
survey at the time of patent, the former location of the inholding
will be conveyed by the confirming patent to the Native corporation

’ without further adjudication.

Where the inholding appears on the plat of survey but was not
excluded in any location from any prior [C to the patentee
corporation, the confirming patent will include the lands within the
inholding to the patentee corporation. If the inholding is
determined to be a valid claim that the BLM should have granted.title to the land affected will have to be subsequently recovered by
title recovery procedures.

D. State Surveys

1. Surveys made and approved by the State of Alaska may be used as a
land description in patents. However, BLM plats of survey aust
reflect and identify such State surveys.
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E. Topography Shifts
1. <A pajor purpose of the Notice. draft confirming Patent and plat of

survey to the patentee corporation. is to notify them of possible
shifts in significant topography out of or into the sections
conveyed. Some shift will occur in almost every case because the
protraction diagrams and quadrangle maps on which the selections were
made place the townships and sections only in approximate location.
The selection, however. is deemed to have been of the surveyed
section, not the section as approximated on a quad or other map. I[n
most cases the shift will be minimal or insignificant. However, if
there are significant changes in topography between the selection and
the conveyance as surveyed, the Department can make certain equitable

. adjustments in the patent. An example follows:

fi) Where the sections selected were assumed to include lands along
a coastline, but the survey places the coastline in sections the
selection map showed off shore, the confirming patent will
include those sections containing the coastline. Whether or not
the sections selected will also be included will depend on the
amount of additional acreage that will be involved, the desires
of the patentee corporation, and other affected parties.

ii) Where a significant topographic feature (river, mouth, inlet,
promontory, harbor, etc.) soves outside of a selected section
and the adjoining section is available (i.e., withdrawn for
Native selection and otherwise unreserved and unappropriated
public land), the entire topographic

feature may be included in
the conveyance with the corporation’ s consent, and provided
other public values or private rights are not affected, and
provided it does not result in a conveyance in excess of the
patentee's entitlement.

F. Lands for Conveyance

1. The confirming patent will include and charge against entitlements
(except in certain specific exchange areas}, only “uplands.” Uplands
are depicted on the plat of survey, and do not include the submerged
lands of meandered water bodies.

G. Hydrography

1. Where water lots are shown on plats of survey, a Native corporation
may request conformance pursuant to the 1973 Manual of Survey
Instructions. as revised by 43 CFR 2650.5-2. Any request for
conformance will be forwarded to Cadastral Survey.

H. Acreage Chargeabi lity
1. The Notice will reflect the extent of acreage charged against any

entitlement and charged against other acreage limitations in the
categories listed below, as applicable under the various ANCSA
entitlement categories.
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Prior This Total
Patent Patent regaining
Acreage Acreage entitlement/limitation

a. Valid State Selection
limi tation

b. Wildlife Refuge Lands
limitation

c. National Forest Lands
liai tation

d. Acreage charged against
Sec. (Village or Regional) entitlement-

e.” Acreage of subsurface
Regional In-liewu entitlement

The acreage calculation grid as shown is not intended to cover every
possible acreage charge. Some discretion gust be used by the author
of the Notice to address every entitlement or limitation necessary.

2. Acreage to be charged against entitlement for any lands which were
previously {C'd and which have been reacquired by the United States,
will also be reflected in the Notice.

I. Easements

1. A listing of all easements affecting the lands will be prepared by
the appropriate field office for inclusion in the patent. Easements
will be described to match the survey description.

2. Any easements which were excepted and reserved in the IC(s) and which
have been deleted through the conformance process will not be listed
in the confirming patent.

3. Any easements which have been donated to the United States will be
excepted and reserved in the confirming patent.

4. Adjustments, realignments. vacation or exchanges of reserved
easements, that have been negotiated with the land owner, may be
included in the Notice. Final easements resulting from this process
will be excepted and reserved in the confirming patent. These
changes in easement location would be a means of correcting
impassable, disconnecting or duplicative easements that were
originally reserved without benefit of field investigation.

J. Reservations

1. All reservations included in the IC(s} will be listed in the
confirming patent, except for those which were subsequently vacated
by the United States (i.e., ditches and canals, railroad and
telegraph lines. right to enter upon lands and survey).
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2. Agy tights-of-way which should have been listed in the “subject to”
portion of the IC but were instead excepted and reserved, will be
listed as subject to interests in the confirming patent. with an
explanation of the change included in the Notice.

3. Any leases, contracts or permits. to which an IC was made subject to.
and which are documented to have expired. will not be included in the
confirming patent.

Navigability
-1. The Notice will state whether or not the aavigability determinations

made by Bureau of Land Management prior to issuance of I[C(s) remain
unchanged. (i.e. changes by decision of the Interior Soard of Land
Appeais or by a court of competent jurisdiction), and that the
lateral extent of navigability or tidal influence was clarified by
survey.
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H-2561-1 NATIVE ALLOTMENTS
Unsurveyed Allotment Acquisition Procedures (With NPS)

August 11, 1989

UNSURVEYED ALLOTMENT ACQUISITION PROCEDURES

The following procedures will generally apply when a Native
allottee considers selling, and the National Park Service (NPS)
wishes to acquire an approved allotment which has not yet been
surveyed by the Bureau of Land Management (BLM) and there are no
other apparent reasons preventing such a sale. These
administrative steps pertain to actions among NPS, BLM, and BIA
or the BIA Contractor. Each agency and the BIA Contractor will
be copied on all transaction related documents.

. The agency first contacted by the allottee will notify the
participating agencies by memorandum that there is an interest in
acquiring land described in a particular approved but unsurveyed
Native allotment application. BLM will be requested to provide
the status of the allotment application and survey. Tf the
allottee’s initial contact is not with the BIA or BIA Contractor
they will be advised that BIA approval is required and given the
iocation of the appropriate BIA or BIA Contractor office. NPS
will negotiate with the allottee unless directed by the allottee
to deal with the BIA, BIA Contractor, or other properly
authorized agent. To the extent allowed by federal acquisition
law and regulations NPS will cooperate with the allottee in
meeting BIA requirements for approval of the sale.
2. The BLM will notify NPS by memorandum of the status of the
application. If the application has not yet been approved but a
review of the file shows it to be valid, BLM will estimate the
date when the approval decision will be issued.
3. After the allotment application is approved, the BIA or BIA
Contractor will submit a written request to BLM for a survey
waiver and the legal description that will be used in the deed
conveying the property to the allottee. At the same time NPS and
SIA or the BIA Contractor will coordinate the preparation of an
appraisal which meets federal acquisition standards and BIA sales
requirements. After an appraisal acceptable to both NPS and BIA
is completed and BLM has agreed to waive the survey requirement
and prepared the legal description, NPS will prepare an Offer to
Sell for submission to the allottee.
4. The legal description prepared by BLM will be used in all
subsequent transaction related documents, e.g., Offer to Sell,
Preliminary Title Opinion, draft Warranty Deed from allottee back
to the U.S., and any other documents requiring a legal
description. It is important that all documents use exactly the
same legal description.
5. When the allottee signs and returns the Offer to Sell to NPS
it will be submitted to the NPS Washington Office for acceptance
and funding approval. The BLM and the BIA or BIA Contractor will
be notified when the Offer has been accepted by the NPS
Washington Office and funding has been approved. At this time
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NPS will normally request a Preliminary Title Opinion (PTO) from
che Regional Solicitor, although there may be some circumstances
in which it will be necessary to request the PTO prior to
preparation of the Offer. When the PTO is issued and curative
actions, if any, are completed, a copy will be sent to the BIA or
BIA Contractor with a request for SIA or the BIA Contractor to
issue a commitment to approve the sale to BLM.

6. BLM will not convey title to.the allottee without a surveyuntil it receives documents showing the good faith intention of
the parties to complete a sale back to the U.S. The good faith
of the parties will be demonstrated to BLM by a copy of the Offer
to Sell properly accepted by the NPS and a copy of a “Commitment
to Approve Sale“ or an approved “Application to Sell" signed by
an authorized BIA official.
7. NPS and BIA will request that SLM convey the property to the
allottee after all preliminary acquisition procedures necessary
<o close the transaction have been completed. [It is anticipatedthat reconveyance to the U. S. will be completed as soon as
possible after conveyance to the allottee to minimize the risk of
unforseen or changed circumstances preventing the sale from
closing despite the good faith intentions of the parties.
8. The BLM will deliver the original deed to the BIA, Alaska
Title Services Center, in the same manner in which Certificates
of Allotment are delivered. A copy of the deed will be sent to
the NPS and BIA, or BIA Contractor.
9. An escrow agent, paid by NPS, will be used to close the sales
transaction.. NPS will notify BIA when the escrow agent has been
selected. The BIA will then deposit into escrow a fully executed
and approved deed of conveyance to the United States. At the
same time the NPS will deposit the purchase price into escrow.
The transaction will then be closed in accordance with the escrow
instructions.
10. The NPS will send BLM a copy of the notice of closing or
escrow closing statement along with a copy of the recorded deed.

11. The BLM will close the Native allotment case (if the entire
allotment was conveyed).
12. The NPS will file the conveyance from the Native allottee
the USA with the BLM public room and the plats will be noted
showing acquired land.
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SYNOPSIS OF ACQUIS ON ACTIONS

wom Allottee contacts U.S. co sell unsurveyed allotment parcel.
@e SIA notified if not initial contact agency.
3. NPS requests allotment status from BLM.

BLM advises NPS of aliotment status.

S. BIA requests BLM survey waiver and legal description.
6. NPS and BIA cooperate to complete approved appraisai.
7. BLM issues survey waiver and legal description.
8. NPS sends “Offer to Sell Real Property“ for the appraisedvalue to allottee for signature.
9. NPS submits signed Offer to headquarters for acceptance.
10. NPS notifies allottee, BIA, and BLM of acceptance.
ll. NPS requests Preliminary Title Opinion (PTO) from Solicitor.
12. Solicitor issues PTO.

13. NPS completes title curative actions required by PTO.

14. NPS and BIA request conveyance to allottee by BLM with
proof of good faith to complete the sale, e.g., BIA
“Commitment to A
Sell". pprove Sale” and NPS accepted “Offer to

15. 3LM conveys allotment sy deed to allottee.
16. NPS selects escrow agent.
17. Solicitor approved escrow instructions submitted to escrow

agent.
18. NPS delivers purchase price to escrow agent.
19.

U.S.
BIA delivers executed and approved deed from allottee to

into escrow.

20. Escrow agent closes sale in accordance with escrow
instructions.
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SYNOPSIS OF ACQUISITION ACTIONS BY AGENCY

BLM:

Provide application status report te NPS and BIA.

2. Waive survey requirement.
3. Prepare legal description.
4. Convey title to the allottee.

BIA:

1. Process allottee’s application to sell.
Request that SLM waive the survey requirement.

3. Appraise the property or review and accept NPS appraisal.
4. Submit appraisal to NPS for review.
5. aRequest that BLM convey the property to the allottee.
6. Assist the allottee in executing the deed to the U.S.

7. Area Director signs the deed to the U.S.
8. Submit the executed and approved deed into escrow.

MS weSubmit “Certificate o le” if required by Regional
Selicitor.

NPS:

1. Advise allottee to file an application to sell with BIA.

2. Request status report from BLM.

3. Appraise the property or review and accept BIA appraisal.
4. Submit appraisal to BIA for review.
5. Send “Offer to Sell Real Property” for the appraised value

to allottee for signature.
6. Send signed Offer to NPS, WASO, for acceptance.
7. Request Preliminary Title Opinion (PTO) from RegionalSolicitor.

=
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8. Request that BLM convey the property to the allottee.
“ 9. Prepare draft deed to U.S. in accorcance with PTO.

+0. Submit draft deed to BIA for execution py allottee and
approval by the Area Director.
Order title insurance and request escrow services.

12. DSeliver escrow instructions to escrow agent.
+3: Deliver purchase price to escrow agent.

;
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Regional Solicitor's Opinion, Impact of the Alaska Railroad©Transfer Act on Native Allotments

c
United States Department of the Interior

OFFICE OF TRE SOLICITOR IM REPLY REFER TO:
ALASKA REGION

TOL C Street, Box 34
Anchorage. Alaska 99513

. |

July 20, 1983

MEMORANDUM

To: State Director
Bureau of Land Management
Alaska State Office

From: attorney
f Office of the Regional Solicitor
uw oF Alaska Region

. Subject: Impact of the Alaska Railroad Transfer Act
on Native Allotments (960)

INTRODUCTION ,

You have requested our opinion on various Native allotment
issues which have arisen due to passage of the Alaska Railrcad
Transfer Act of 1982 (ARTA), P.L. 97-468. For Native allotments
which encompass a portion of the railroad right-of-way, the
following questions require analysis:

1. Can BLM proceed with adjudicationof Nativeallotments not approved prior to the passage o£ ARTA?

2. Can BLM presently issue Certificates for Native
allotments?
3. What affect does ARTA have on Native allotments
which were administratively approved, legislatively
approved, or certificated prior to passage of ARTA?

SHORT ANSWERS

While each of your questions will be discussed in some
depth, concise answers are set out in this paragraph. As a
beginning point, BLM has both the authority and the duty to
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State Director ;

Page 2 [
July 20, 1983 L.

adjudicate Native allotments. Certificates of Allotment can
be issued as long as an appropriate reservation for che rail-
road right-of-way is made in the Certificate. Previousiy
conveyed and/or approved Native allotments are subject to the
exclusive-use easement which must be transferred pursuant to ~
ARTA but, upon transfer, the reservation of a future right-of- [
way imposed pursuant to 43 U.S.C. 975d will no longer have L

any viability.
. DISCUSSION

I.
Responsibility and Authoricv cto Adiudicatre

Section 606(b)(2) of ARTA not only authorizes the Deparcmencof the Interior to adjudicate pending Native allotmencs burt
requires that the adjudication be completed within three -
years. In specific, secrion 606(b)(2) provides: ga

y, 0

The Secretary of the Interior shall have the
continuing jurisdiction and duty to adjudicate
unresolved claims of valid existing rights pur-
suant to applicable law and this title. The
Secretary of the Interior shall complete the
final administrative adjudication required
under this subsection not later than three
years after the dare of enactmentof this

The BLM can, consequently, apply its normal procedures
to the adjudication of Native allotments potentially enconm-
passing a portion of the Alaska Railroad right-of-way. ‘here
the Native allotment applicant's use and occupancy does not
predate the railroad right-of-way, the application can still
be granted. While Native allotments, gre limited to vacant,
unappropriated and unreserved lands, the Alaska Railroad's
right-of-way did not appropriate or reserve the fee in such a
way as to require exclusion of a strip of land from an allotment.
The Alaska Railroad, 65 IBLA 376 (1982). However, an appropriate

lf 43 CFR 2561.0-3.

2/ The Railroad has requested reconsideration of this decision
but, unless and until the decision is reversed, it is binding oon
upon the Department of Interior.

Li

(
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State Director
Page 3
July 20, 1983

right-of-way reservation must be made in the subsequenc
conveyance document. Id. This same conclusion is reached
if the potentially exclusive-use criteria set out at 43 CFR
2561.0-5 is applied. Since a Native allotment applicant's
use and occupancy of land encompassing a portion of the
Alaska Railroad's right-of-way cannot be "potentially exclu-
sive of others," unless it was initiated prior to the Rail-
road's location of the right-of-way, the right-of-way interest
must necessarily be excluded from the allotment.

Il.
Issuance of Certificates

Issuance of a Certificate of Allotment, which is che
title document for Native allotments,’ is also allowed by
ARTA. This is most clearly seen in section 606(b)(4)(B) of
ARTA where claims of valid existing rights, such as Native
allotment applications, are accorded the same protection and
treatment as lands already conveyed out of federal ownership.
To us, this indicates a congressional recognition that rights.
to certain land had vested. With Native allotments, rights
become vested when the requisite use and occupancy is completed
and a timely application is filed. United States v. Donald E.
Flynn & Heirs of Henrv Orock, 53 IBLA 208 (1981). An even
stronger case exists ror Native allotments finally approved
by the Department prior to passage of ARTA and those Native
allotments legislatively approved by section 905 of the
Alaska National Interest Lands Conservation Act (ANILCA),P.L. 96-487 (94 Stat. 2371). As stated in the RegionalSolicitor's memorandum of March 10, 1981, " ... title passes
upon legislative approval, be it equitable title or legaltitle."

Authority to convey is also implicit in section
606(b)(2) of ARTA. That section, set out above, mandates
that the entire administrative adjudication process be com-
pleted within three years. Such a process ordinarily

3/ The appropriate language for an exclusive-use easementwill be set out in the next section.
4/ See, State of Alaska, 45 IBLA 318 which holds that a
Certificate or Allotment passes restricted legal title to the
allottee.
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appeals and issuance of a title document. Thus, it appearsthat approval and conveyance of lands under valid existingclaims was contemplated in ARTA. Section 605(b)(2) which
limits disposition of the Railroad's real property to dis-
posals “required by law," does noc, however, have direct
bearing on the question of BLM's authority to convey. That

- section applies to transacticns by the Department of Trans-
portation and not the BLM. In any case, conveyance to a |

Native allotment applicane who has vested a right to a partic-‘ular tract of land is, in our opinion, "required by law." ”

includes all necessary adjudication work, administrative [

quently, proper, the Certificate must expressly reserve a
site specific right-of-way to the United States for use bythe Alaska Railroad of all existing railroad rights-of-way. |
The Alaska Railroad, supra. Such a railroad reservation is, C)” [‘

While issuance of a Certificate of Allotment is, conse- (
by its nature, exclusive of competing or inconsistent uses
and appears to be the type of exclusive-use easement which ~
section 606(b)(4)(B) of ARTA delineates as the minimum inte- ~
rest to be transferred under ARTA. Since Congress identified [the nature of the Railroad's minimum interest in ARTA as an
exclusive-use easement, we suggest that your reservation be
worded substantially as follows: ,

Reserving
to the United States an exclusive- [

use easement for the Alaska Railroad, more particu-larly described as [give 200-foot width and the a
appropriate legal description of the railroad [right-of-way if one can be obtained].

TItr.
ARTA's Affect on Previously
Conveved and/or Aporoved

Native Allotments: [JAs already stated, section 606(b)(4)(B) of ARTA providesthat if the Alaska Railroad is transferred out of federal
oyownership, the minimum interest to be conveyed for the rail-
[road right-of-way is an exclusive-use easement. Thus, in ol

every instance where a previously approved or conveyed allot-
ment includes railroad right-of-way, an exclusive-use easement
will be transferred and the Native allotment will be subjecct (|to the exclusive-use easement even if there is no mention of Lo
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a railroad right-of-way in the approval document or Certificate
of Allotment. This is consistent with our view, expressed
above, that an allotment applicant could not normally have
potentially exclusive use of the railroad right-of-wav and
would take the allotment subject to the existing right-of-way.

However, the right to an additional right-of-way in the
future, pursuant to 43 U.S.C. 975d, dies with the transfer of
the Alaska Railroad. Section 615(a)(1) of ARTA specificaily
repeals 43 U.S.C. 3975, et sea. in its entirety and there
will, consequently, de no authority for the United States to
construct additional railroad rights-of-way in Alaska. in
addition, section 509 of ARTA provides that any future right-
of-way must be obtained from the current land holder under
other epplicable laws. For federal lands, the legislative
history clarifies that future rights-of-way will be processed
under such laws as the Federal Policy and Managemenc Act of
1976, 43 U.S.C. 1703, er sea., and not via use of 43 U.S.C.
975d. Congressional Record, H 10695 (December 21, 1982).
Moreover, it is our opinion that the 43 U.S.C. 975d reserva-
tions contained in prior conveyances are not transferrable.
Thus, if and when the Alaska Railroad is transferred, the 43
U.S.C. 975d reservation will no longer have any viability.Until transfer, BLM should continue to reserve a site specific
right-of-way for existing railroad rights-of-way as well as
the 43 U.S.C. 975d reservation for future rights-of-way.

CONCLUSION

In summary, it is cur opinion thac BLM can proceed with
adjudication and certification of Native allotments provided
a site specific, two-hundred-foot, exclusive-use easement is
reserved to the United States for the Alaska Railroad. Pre-
viously approved and/or certificated Native allotments are
also subject to the exclusive-use easement but, ence the
Alaska Railroad is transferred, the 43 U.S.C. 975d reservation
will no longer be viable.

Dennis J.-flopewell

ce: Area Director, 314A, JAO
bee: Patenrc Section (965)

Railroad Projecre (960)
Chief, Lands Operations (965)
Allormenc Coordinator (930)

rane
Lb



i

fa
m
e

8
4

‘
4

4
:

:
c

:
i

;
x

4
‘

:
4

“,
L

4
si

A
3

he
é

‘
a



se
rm

ay

Appendix 28, page 1
(I11.J.; V.C.14., X.C.)

H-2561-1 — NATIVE ALLOTMENTS
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PROGRAMMATIC AGREEMERT

AMONG

BUREAU OF LAND MANAGEMENT, ALASKA STATE DISECTOR,

BUREAU OF INDIAN AFFAIRS, JUNEAU AREA DIRECTOR,

ALASKA STATE HISTORIC PRESERVATIONOFFICER, AND

ADVISORCOUNCIL ON HISTORIC PRESERVATION

ALASKA NATIVE ALLOTMENTS

I. PREAMBLE

The Act of May 17, 1906, as amended by the Act of August 2, 1956,
authorized the Secretary of the Interior (the Secretary) to allot
up to 160 acres to any qualified Alaska Native (Indian, Aleut, or
Eskimo) upon proof of the applicanc’s substantially continueus use
and occupancy of the land for a peried of five years;

The Alaska Native Claims Settlement Act of December 18, 1971,
repealed the 1906 act, precluding any new allotment applications
after that date but noc affecting pending applications;

- Tne Alaska National Interest Lands Conservation Act of December 2,
1980 (ANILCA), legislatively approved pending allotment
applications invelving lands unreserved as of Decenber 13, 1968,
requiring the Secretary only to perform cadastral surveys and to
issue allotment certificates therefor;

The same ANILCA required the Secretary to adjudicate allotment
applications involving certain reserved lands, adjudication being
the process of verifying that an applicanc meets qualifying
criteria for an allotment wider the 1906 act as amended, and then,
when the Secretary finds that the criteria are met, to perform
cadastral surveys and to issue allotmenc certificates:

Whereas

The Bureau of Land Management (BLM) executes the Secretary's
responsibility by adjudicating and approving applications,
approval coming automatically upon finding thac the qualifying
criteria are met, and by performing cadastral surveys and issuing
allotment certificates;
The Bureau of Indian Affairs (SIA) assumes an administrative role
upon BLM‘s approval of an allotment application, and retains that
role after final allotment certification except when the allottee
tTequests and is granted a removal of restrictions;
The BIA’s administrative role entails approval for proposed
capital improvements and developments on, or alienation of
interest in, allotments;— ~~
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Wherers: The BIA, in carrying ouc this administrative role and as part of
its normal duties, observes the requirements of Section 106 of the
Nations] Historic Preservation Act prior te approving a change in
an allotmenc‘'s restricted status;

Whereas: The BIA has determined that its approval of an allottee's proposed
developments on, or alienation of, an allotment constitutes an
undertaking in the sense of Section 106;

Whereag: Regulations of the advisory Council on Historic Preservation
(Council) implementing Section 106 provide that an agency official
may elect to fulfill the agency’s Section 106 responsibilities for
@ large or complex undertaking. through « Programmatic Agreement,
and chat a Programmatic Agreement is appropriate vhen effects on
historic properties cannot be fully determined in advance;

Whereas: The BLM and the BIA, in the interestsof both the
Secretary's broad historic preservation objectives and the intent
ef the National Historic Preservacion Act, have elected as «. ' gateer of policy to establish mechanisms through this Programmatic
Agreement for sharing information and coordinating efforts before
and after aspplicacion epproval and allotment conveyance, to aid
and facilitace BIA’s future section 106 revievs;

Therefore: The parties to this Programmacic Agreement agree that the
Procedures set ouc below provide an adequate system for taking
inte account historic properties that might be affected by the .

execution of the Secretary's responsibilities concerning Alaska (Native allotments, and that through this Programmatic Agreement 7
the Council has been afforded a reasonable opportimity to comment.

TI. PROCEDURAL STIPULATICNS

A. Bureau of Land Managemen: .
1. The BLM vill proceed vith the adjudication of allotment

applications. For those found to meet the requirements of law, cadastral
surveys vill be performed and allotment certificates vill be issued.

2. The BLM will notify the BIA when allotment certificates have been
issued, and will provide or make available to the BIA any records, saps, and
documents which say assist the BIA in observing Section 106 requirements on
the allotments. This vill include maps that locate significant cultural
properties (1.e., National Historic Landmarks, properties inciuded in the
National Register of Historic Places, properties determined eligible for the
National Register, and other recorded cultural properties thought to qualify
for the National Register) relative to allotment locations.
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3. The BLM will nocify other Federal agencies (National Park Service,
Fish and Wildlife Service, Forest Service) when certification of allotments
involves land wits under their jurisdiceion, and will request that these
agencies provide or wake available to the BIA any additional documentation
they may have pertaining to properties identified under stipulacion [1T.A.2.

4 During field visits for survey and adjudication purposes, BLM field
Crewe will idencify allotments with surface features indicating the presence
Of significance cultural properties, and will notify the SIA and the SHPO of
their findings, The BLM cultural resource staff will brief the field crews on
the identifying characteristics of significant cultural properties by region.

5. Bureau of Indian Affairs
1. Following BLM's issuance of allotment certificates, the BIA will

admiriister restricted allotments. Befere approving requests to change
allotment restrictions, the BIA will observe Section 106 requirements. This
will he done by screening allotments against information described in
atipulations II.A.2. and IZ.A.3., in consuitation with the SHPO, and by
performing cultural resource surveys when it appears that significanc cultural
properties gay be present. When needed, surveys vill be conducted on the
ground by professionally qualified cultural resource specialists, folloving
the Secretary's criteria at 42 FR 5382, and will be performed according to che
Secretary's “Standards and Guidelines for Archeclogy and Historic Preservation”
found at 48 FR 44716.

2. AS necessary to protect significant cultural preperties, the BIA
will exercise che authority associated with its administrative role, including
(a) authority to enter once an allocment to conduct survey and/or to perform
appropriace mitigation of effects, such az recordation or other data recovery,
and (>) authority to defer approval of an allottee's proposal until the SIA
has completed mitigation. Provisional approval may be given if the allottee
agrees to delay steps that could damage cultural properties until micigarion
is done. The BIA will defer approval only under extraordinary circumstances,.
and vill not extend deferral more than one year after the need for mitigation
is discovered. —

,

3. If the BIA finds thae its approval of an allottee's proposed action
would have an adverse effect on a significant cultural propercy, the BIA will
develop a plan for avoiding or mitigating the effect and vill consult wich the
SHPO. The BIA's preparation and the SHPO's approvai of mitigation plans will
be guided by the Comprehensive State Historic Preservation Plan for Alaska.

4. The BIA and the SHPO may elect te consult programmatically on(a) kinds of properties that should ordinarily be found eligible for the
National Register, including defining characteristics, and on (b) forms of
treatzent that would be appropriate for each, including eriteria and
limitations. The purpose of such consultation and agreement vould be to
enable the BIA, under sutually specified and limiced conditions, to avoid or
mitigate potential damage to significane ewltural properties by taking
appropriate steps, such as relocation of proposed uses er actions, detailed
recordation, data recovery, or other appropriate means, during the initial
field visic. .



Appendix 28, page 4

H-2561-1 - NATIVE ALLOTMENTS
Programmatic Agreement Regarding Historic Preservation —

aos

3. Ideneified cultural properties will be evaluated for National ox

Register eligibility on the form or in the format developed in consultacion
with the SHPO. ,

6. If the BIA and the SHPO agree that a property is eligible under the
National Register criteria, che property will be considered eligible for
purposes of this Programmatic Agreesent. If the BIA and the SHPO do not agree jo
Om & property's eligibility or ineligibility, they will follow the eligibility
determination procedures of 36 CFR Part 60.

7. The BIA vill submic reports to the SHPO for all survey and ~
mitigation work, including reporta when no cultural properties are located or
when no effect to a significant cultural property will occur. Reports will
follow the Secretary's “Standards and Guidelines for Archeology and Historic
Preservation" and supplemental guidelines developed by the SHPO.

~8. Tf artifacts and other material remains ere recovered as part of
survey or mitigation work, and if it is deemed necessary to conduct analyses
or telated studies that cannot be completed on site, the SIA vill execute a
short-term loan agreement with the allottee vho owns the materials so that the
BIA may remove them from thea allotment and retain them for the reasonable and
definite time needed to ccmplete analyses or studies. The BIA say also
encourage the allorctee, at his or her free choice, to make a long-term loan or
donation of such materials to the United States, to be held in trust or as
United States property at the University of Alaaka Musews in Fairbanks, until
such tize as the appropriate Native Association or Corporation has an adequatecuratorial facility for housing and interpreting the materiaia (see II.D.).
The BIA will documene any short-term or long-term loan or donation in a
legally sufficiens manner, providing the allottee with a copy. an allottee’s
choice net to agree to a long-term loan or donation will noc influence the
BIA's decision with respect to a requested change in allotment restrictions.

C. State Historic Officer
l. The SHPO will make available for BIA examination all relevance 7

records of cultural properties, and will actively participace with the BIA in:
consideration of survey priorities; evaluation of cultural properties;
assesament of potential effect; and determination of appropriace avoidance or
mitigation steps.
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2. The SHPO will review the BIA's preliminary findings on eligibility, #8
'

effect, and avoidance or mitigation alternatives, provided that adequate
information has been forwarded to the SHPO, and will respond within 30 days
after receipt of all pertinent information.

D. AllParties
All parties to this agreement will encourage the establishment of

appropriate curatorial facilities by Native Associations or Corporations under
Section 1318 of ANILCA or other authorities or policies as may be relevant.
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III. ADMINISTRATIVE STIPULATIONS

A. Resolutioof Disagreesenes. Should any of the parties to chis
agreement object to che manner in which it is implemented with reference to a
specific allotmene parcel or group of parcels, the SIA will consult with the
objeccing party to resolve the objection. If the BIA determines after such
consultation chat the objection cannot be resolved, the BIA vill forward all
documentation relevane to the dispute to the Council. Within 30 days afcer
receipt of all pertinent documentation, the Council will either (1) provide
the BIA with recommendations, which the BIA will take into sccoune in reaching
a final decision, or (2) notify the BIA that the Council will commence on che
action in accordance vith 36 CFR 800.5(b).

B. Reporrs. The BIA vill continue its present policy of reporring work
done on allotment parcels to the SHPO. ‘This includes submission of both
itemized inventory lists sumesrizing cultural resource survey findings after
the close of each field season, and individual parcel reports prior to the

|

atart of the next field season. Reports vill follow the Secretary's
“Standards and Guidelines on Archeology and Historic Preservation.”

C. Pertedic Review. Based cn reports prepared in accordance vith
stipulation III.83. and other information, the parcies to this agreement will
periodically review its implesencacion to determine whether it should be
continued, modified, or terminaced.

D. Withdrawafrom Agreemene. Any party to this agreement may vithdraw
from the agreement by providing 90 days’ notice to all other parties, stating
the intention to vithdraw and the reasons therefor. In the event of a party's
withdrawal, the other parties will consult to determine whether the agreement
can remain in force, sust be modified, or must be terminated.
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E. Termination of Agreement or Failure to Carsy Out Tema. Tersinacion of
this agreement, or failure cto carry out its cerns, will require che BIA te
comply vith 36 CFR 800.4 through 800.6 with regard to individual allotments.

IV. SIGNATURES

This Programmatic Agreenent becomes effective on the date of the last
signature below.

POE anor
State Director, Bureau of (Dace)
Land Management, Alaska Indian Affaire, Juneau Area

seg

Director, Bureau

i ,
of (Date)

Cf
Sveaéte Historic Preservation (Date)fficer. Alaska

irman, Advi Counei, (Dace)
on Historic’ Preservation
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1906 Checklist

Native Allotment 1906 Checklist

Appendix 29, page 1
(V.C.)

Nome: Serial No:

Current Address: Feceal.—
Deceased?

Dateof Birth:

Attor

Legal Description:

pee
__|

Ne

12 Application complete, certified end filedw/BLM?
Location map_end written description agree?

2._Use and occupancy timely filed?
Date of claimed use and occupancy

3. Use and occupancy predateswithdrawals or other
segregstive applications or classifications?
State selection S/N
State selection predates NA filing date
(60 day right of private contest)
Native selection S/N
£0.or PLO No.
Other

4, Field Exem Completed?
Favorable? .

Notice for correct location licant didn't accompany)?
Additional evidence requested ( unfavoradie or

-

inconciusive field report)?
Additional evidence received?

te?
5. Relocated by field report, amenoment, etc.

AALMRS and status plat corrected?
Relocation notice to State and other perties?
New mineral t

1 report requested?
6. Mineral report on file for current location?

Potentially valuabie for locatebies or leesapies
other then cos! oi] end gas?
Applicant notified prior to 6- 1-81 or within

180 days of change of location
(required if otherwise legislatively spproved)

Mineral-in-cheracter sxem requested?
Valuable?

Potentially valuable for coal, oil orgas?
Mineral reservation decision issued?
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Ppe (II.)
H-2561-1 — NATIVE ALLOTMENTS

Discussion of Legal Defects and Factual Issues Requiring a Hearing

DISCUSSION OF LEGALDEFECTS
&

FACTUAL ISSUES REQUIRING A HEARING
IN ADJUDICATION OFNATIVE ALLOTMENT APPLICATIONS

Legal defect refers to a situation where an applicationmust be rejected for failure to
compiy with a provision of law or reguiation. In these cases, there are nomaterial
issues of fact (those that would affect the outcome of a case) that can be resolved
through an oral hearing and the evidence of record clearly supports the reason(s) for
rejection.

To illustrate, if a Native allotment applicant filed an application and alleged
commencement of use and occupancy after the lands were withdrawn from entry
under the Native Allotment Act and there were no evidence of record disputing the
date of filing or the accuracy of the statements, the application would be considered
legaily defective and rejected without a hearing. (The oniy exception would be if the
withdrawal were subsequently revoked ormodified to open the lands to Native
allotment filings, and the applicant timely filed an application and used and occupied
the lands at some point in time after the opening.)

Other reiatively common iegai defects include: (1) failure to file proof of use and
occupancy within six years from the date of filing an application (statutory life
principie,Native AllotmentHandbook, pp. 12-13) 1/; (2) failure to establish use and
occupancy prior to a withdrawal or other segregative action by the age of six (Native
Allotment Handbook, p. 17); and (3) adeterminationthat the lands under
application are valuabie forminerals other than coal, oil, or gas (Native Allotment
Handbook, pp. 24-25). Please note the qualifying conditions listed for these situationsin theNative Allotment Handbook.

A Native ailotment appiicantmustbe offered the opportunity for.a hearing if an
application is proposed for rejection due to insuffident or disputed evidence of use
and occupancy. This is because there is no absolute blueprint for compliance with the
use and occupancy requirements. It is the opinion of the courts that the facts in these
instances are best sorted out and finally determined through the process of oral
inquiry. Pence v. Kleppe, 329 F.2d 135, 142 (9th Cir. 1976).

1/ Note the exceptions for applications tiled prior to December 6, 1958, and the
statement of the statutorv life principle,Page2- Memorandum of Attorney dtd.
Januarv 5, 1990, Office ot the Regional Solicitor, Alaska Region, Clarification of
Opinion Regarding Joseph limmie, J-010212 (Januarv 5, 1990). This opinion
discusses application of the statutory life rule toAguilar applications and corrects the
cutoff datementioned in the Handbook for the six-year rule from 1964 to 1958.
(Recent Handout to 960).
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H-2561-1 - NATIVE ALLOTMENTS
Discussion of Legal Defects and Factual Issues Requiring a Hearing

In Pence, supra, at page 143, the Court stated:

Written documents do not allow the trierof fact
[decision-maker] to assess the demeaner and attitude
of the various witnesses and thereby test their credibility.
Finally, written evidence cannot be drawn so as to allow
the applicant to

frame his argument
in a

manner thatstresses points that appearto be important to the decision-maker.
In sum, written testimony is inadequate to satisfy due process when
it invoives a right as important as the right to be allotted land
under the Act.

In contest situations (governed by the provisions of 43 Code of Federal
Regulations (CFR) 4.450 and 4.451), or referral to a hearing at the discretion of the
Interior Board of Land Appeais (IBLA) (43 CFR 4.415), testimony is given before an
Administrative Law Judge and the final decision is appealable to IBLA. Aguilar
hearings are conducted by a BLM HearingsOfficer in accordance with the 1983
Aguilar Stipulations and Alaska State Office policy and procedures. Aguilar
decisions are final for the Department.

The right to hearingis not limited to factualquestionsrelated to use and occupancy.
For instance, hearingsmay be required to resolve factual issues related to timely
filing, relinquishment or amendment of an application. However, as noted above,
an applicant must be granted an for a hearing prior to any rejection based
on insufficient or disputed evidence of use and occupancy. Pence, supra, affirms that
the applicant's failure to complywith the use and occupancy requirements can never
rest on the written record alone [unless the applicant does not exercise the right to
hearing, in which case, the charges are taken as admitted and the application is
retected based on the evidence of record (cf. 43 CFR 4.450-7)).

At times, the right to hearing turns on obscure points of law or administrative
procedure that adjudicators may not be aware ofwhen evaluating the applications.
This usually occurs where no clear precedent or policy has been established to
distinguish a situation from others that appear to be almost identical. It is in these
circumstances that our attorneys and the interior Board of Land Appeais actively
come into play. Note, for example, the distinction between IBLA'’s rulings on the
issue of timely filing in Heirs of Linda Aneion, 101 IBLA 333 (1988) and June J.
Degnan (On Reconsideration), 111 IBLA 360 (1989) 1/. The Board, in Heirs of Linda
ineion, vacated BLM's rejection of the Native allotment application due to failure
to timely file and referred the case to the Office of Hearings and Appeals for hearing.

l/ Following petition for reconsideration by the applicant,Degnan (On
Reconsideration) was set aside by IBLA (Order of January 31, 1990), pending receipt of
information that clearly sets forth "the material issue(s) of fact that Degnan contends
remains in dispute."

er :
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. H-2561-1 NATIVE ALLOTMENTS
Discussion of Legal Defects and Factual Issues Requiring a Hearing

us

But in june J. Degnan, the Board reversed its original decision to reter Degnan’s case
for hearing on the timeiy filing issue, noting at page 362:

In its petition for reconsideration, BLM states that
Anelon is distinguishable from the instant case because
Aneion invoives specific allegations of an actual filing
of aNative allotment application. Themost Degnan alleges,
... is that an application wasmailed. Filing is accomplished
when a document is delivered to and received by the proper
office; depositing a document in themails does not constitute filing.
43 CFR 1821.2-2(f)....

We have examined our decision in Degnan in light of the
arguments advanced by BLM in its petition and are persuaded
that it is appropriate to grant the petition. On reconsideration,
we conclude that affidavits ofmailing are not a sufficient basis
for granting a hearing on the issue of filing and, accordingly,
reverse our decision in Degnan.

In Degnan, the Board invoked the presumption of regularity to support its decision:
“Under this rule of law, it ispresumed that administrative officials have properiv
discharged their duties and not lost ormisplaced legally significant documents
submitted for filing" [emphasis added]. The Board then reasoned that evidence
submitted by the applicantmay overcome this presumption, but that the evidence
submitted by Degnan, consisting primarily of affidavits, was insufficient to support
the grant of hearing, because it was not evidence of receipt of the application bv the
Department. Consequentiv, there was nomaterial issue of fact to be decided at
hearing. The Board affirmed that BLM may reject a claimwithout a hearing if the
validity of the claim hinges on the legal effect of facts of record (in this case, failure to
timely file the application).

,

Degnan and Anelon illustrate the complexity of the issues involved with
decisions to reject claims for legal defects or refer the cases to hearing. Adjudicators
should read both of these decisions and the Regionat Solicitor'smemorandum 1/ on
the sinelon case to acquire a complete understanding of the ramifications and
context of the decisions. It seems that in thematter ofNative allotment law, there is
always an exception to what we thoughtwas the rule and that it is sometimes very
case specific. In the event vou are confronted with a question that is not clearly
resolved by vour source materials (including IBLA and Court decisions) ask vour lead
for assistance.

1/ April 4, 1988 Memorandum of Deputy Regional Solicitor, Office of the Regional
Solicitor, Alaska Region, IBLA Decision, Heirs of Linda Aneion , 101 IBLA 333 (1988).

Note: Since this paper was initially written, IBLA has affirmed (see June Deanan
. 124 IBLA 373 (1990)) its initial decision in June Deanan,
concluding that the applicant is entitled to a hearing.

(On Reconsideration
108 IBLA 282 (1989),
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SELECTIVE LISTOF CASESWHICH ADDRESS LEGALDEFECTS
AND THE RIGHTTO HEARING 1/

(Current to March 6, 1990)

‘eral Court Decisi

Rightto Hearing

Pence v. Kleppe, 529 F.2d 135 (9th Cir. 1976) -
precedent case.

°

Pence v. Andrus, 586 F.2d 733 (9th Cir. 1978) -
discusses and affirms appropriateness of contest procedures.

Aguilar v. United States, 474 F. Supp. 840 (D. Alas. 1979) - right to hearing
where lands have been conveyed out of federal jurisdiction.

Withdrawais

Akootchook v. Clark, 474 F.2d 1316 (9th Cir. 1984) - use and occupancy
initiated subsequent to withdrawals for wildlife refuges.

Interior Board of Land Appeals

Timely Filing

June I. Degnan (On Reconsideration), 111 IBLA 360 (1989).
[Set aside by IBLA (Order of January 31, 1990) pending review of
applicant's pleadings.]

Heirs of Linda Aneion, 101 IBLA 333 (1988).

V This list is a selective summary of relevant case law. It does not include all
decisions related to legai defects and the right to hearing.

J i
\
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Failure to Predate State Selection

Christine Hansen Monroe, 112 IBLA 181 (1989).

Roselyn isaacs (On Reconsideration), 53 IBLA 306 (1981).

Helen F. Smith, 15 IBLA 301 (1974).
|

Failure to Predate Selection Filed by Territory of Alaska.
Patrick L. Philpott, 113 IBLA 21 (1990).

Use andOccupancy
(Disputed Issues of Fact)

Pedro Bay Corporation, 88 IBLA 349 (1985).

Use and Occupancy
(Right to Hearing)

State of Alaska, 109 IBLA 339 (1989).

Use and Occupancy
(Contest Directed by IBLA)

State of Alaska, 85 IBLA 196 (1985).
{Charlie Blatchford case - contest directed where there is
significant evidence refuting the existence of substantially
continuous use and occupancy.] Cf. State ofAlaska, 113 IBLA 80,84
(1990) which directs contest in a similar situation.



Appendix 30, page 6

H-2561-1 — NATIVE ALLOTMENTS
Discussion of Legal Defects and Factual Issues Requiring a Hearing

Effect of Prior-Filed Trade andManufacturing Site
Notice of Location on Rights ofNative Allotment Applicant

AgnesMauoMoore (On Judicial Remand), 102 IBLA 147 (1988).

Effect of Segregation of Lands

Ramona Field, 110 IBLA 367 (1989) -
effect ofwithdrawals.

Harold Ahmasuk, et al., 96 IBLA 42 (1987) -
military reservations.

Roselun isaac (On Reconsideration), 53 IBLA 306 (1981) -
initiation of use and occupancy following segregation of lands.

Estate ofGuy C. Groat, jr., Violet Roehl, 46 IBLA 165 (1980) -
segregation of land prior to Native allotment filing.

Andrew Petla, 43 IBLA 186 (1979) -
initiation of use and occupancy following segregation of lands.

Application for Land Claimed
by PriorNative Allotment Applicant

Norma E. Richards, +43 IBLA 288 (1979).

Applicant Born AfterWithdrawal of Lands

ArthurMartin, 41 IBLA 224 (1979).
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Applicant Less Than Six YearsOld
4 At Time Lands Segregated

Heirs ofDoreen itta, 97 TBLA 261 (1987).

Nicky Nickoli, 43 IBLA 296 (1979).

Floyd L. Anderson, Sr., 41 IBLA 280 (1979).

Lands Valuable forMinerais

Billy Morry, 72 IBLA 13 (1983).

Heirs of Simon Paneak, 55 IBLA 305 (1981).
£

Lo Edith Szmyd, Beulah Hoth, 50 IBLA 61 (1980).

Cessation of Use
(RejectionWithoutHearing)

Jonas Ningeok, 109 IBLA 347 (1989).
(“Where a Native uses and occupies land but does not file aNative
allotment application tor such land and thereafter ceases use and
occupancy of the land formore than 20 vears, duringwhich time the
Federal government withdraws the land from appropriation ... aNative
allotment application subsequently filed for the landmust be rejected.”]

Filing of Evidence ofUse and Occupancy
(Statutory Life)

Julius F. Pleasant, et al., 3 IBLA 171 (1972).

(



iantinensonl



H-2561-1 — NATIVE ALLOTMENTS
Legislative Approval Checklist

LEGISLATIVE APPROVAL
CHECK LIST

The application must:

l.

2.

Have been pending before the Department on
or before December 18, 1971;

Not have been knowingly and voluntarily
Telinquished.

In addition, the application must describe
land:

3. in the NPRA (National Petrolium Reserve) or
not reserved on December 13, 1968;

4. not patented or deeded to the State of
Alaska or any other party;

5. not validly selected or TA'd or confirmed
to the State on or before December 18, 1971,
unless it was withdrawn pursuant to
Sec. 11 (a)(1)(A) of ANCSA:

6. not in a unit of the National Park System
established on or before December 2, 1980 uniess
it is in an ANCSA Sec. 11(a)(1) withdrawal;

not in a power site reserve in which a project is
licensed or which is presently utilized for
power generation.

In addition, by June 1, 1980 the application
must not have been:

8.

9.

Determined (with notice to the applicant) to
describe land with possible mineral values:

Validly protested.

Appendix 31
(V.B.)

YES NO
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H-2561-1 — NATIVE ALLOTMENTS
Secretarial Order 3040

- id e % . . = :

7 ~ .. I+]
wooo™M yy Ure ¢ States Dp artmaite: ‘nterier

i;
a é OFFICE OF THE SECRETARY ‘

WASHINGTON, D.C. 14240

ORDER NO. 3040

Subject: Alaska Native Allotments

Sec. 1 Purpose. ‘The purpose of this order is to rescind the Department's
- policy, as expressed in an October 18, 1973, merorandim from the Assistant
Secretary, Land and Water Resources, to the Director, Bureau of Land ‘

Management, that the full five years use and occupancy required under the
Alaska Native Allotment Act (Act of May 17, 1906, 34-Stat. 197, as
amended, Act of Avgust 2, 1956, 70: Stat. 954, 48 U.S.C. § 357b, recedified
as 43 U.S.C. § 270-1) mist be completed prior to a withdrawal of the land
(hereinafter, the “five-year prior rule").
Sec. 2

Beckgre re.
Prior to the Decerber 18, 1971, passage of the

Alaska Native ims Settlement Act (85 Stat. 688, 43 U.S.C. § 1601,
et seq.) (ANCSA), one method by which Alaska Natives could obtain title
to public land was under the Alaska Native Allotment Act. Although,
ANCSA expressly repealed the Alaska Native Allotment Act (ANCSA § 18,
} U.S.C. § 1617), it specifically preserved the several thousand claims
_w@ing before the Departmentas of December 168, 1971.

b. In 1973, the Départment adopted the five-year prior rule,
which stated: “Vacant, unappropriated and unreserved land in Alaska is
available for allotment under the Native Allotment Act. With respect to
‘veserved or withdrawn land, if a Native has completed the five-year
peried of statutory substantial use and occupancy prior to the effective
date of the withdrawal or reservation, the withdrawal may be revoked and
the allotment granted." This policy, and restrictive interpretation of
requirements of 43 U.S.C. § 270-1, resulted in the denial of many applica-
tions. As.a further result, several lawsuits have been filed and are
pending against the [epartment.

e
Mm July 11, 1978, notice was published in the Federal

Register (43, Fed. Reg. 29837), inviting coments for 30 days trom the
date of. the notice on a pending Departmental reconsideration of the
five-year prior rule. Written responses were received from: Ahtna,
Bering Straits, Calista, and NANA regional corporations; the Upper
Tanana Develogment Corporation and the Tanana Chiefs Conference, Inc.;
the Alaska Legal Services Corporation; the State Director, Alaska
State Office. Airean of Land Management: and, CSames F. Vollintine,
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-2=

tsq.. Anchorage. As part of the reconsideration
process,

all of these
cespenses were reviewed od analyzed. The respons© were all rather
jeneral in their cGa:ments, all highly critical of the five-year prior
cule, and all highly supportive of the action taken today in Section 3.

sec. a. I have undertaken a review, with the
xolici ear prior rule. I have approached the review
irom the premise that th2 Alaska Native Allotment Act was an act
sassed for the benefit of Natives and should, therefore, be liberally
zonstrued in favor of Natives. The Act itself does not contain the
live-year prior rule as an express requirement. The policy appears
zo have originated as a result of the exercise of agency discretion.
Since it was issued, however, the United States Court of Appeals for
the Ninth Circuit has ruled, in Pence v. Klepoe, 529 F.2d_135
9th Cir. 1976), that the range of the Department's discretion in
jJealing with Native allotments is narrower than was previously
supposed. Whether or not the five-vear prior ruie is a proper exercise
o£ the Department's discretion, it is not consistent with my policy,
chat of liberally construing acts passed for the benefit of Natives.

b. Accordingly, I hereby rescind the five-yeateprior rule in
‘Of a rule which merely requires that the full five yearsuse and

~ —wpancy mist be camleted prior to the granting of the Native> allotment —
application, provided that the applicant has either filed for a Native (
allotment or commenced use and occupancy prior to a withdrawal of the ae
-and.r
sec. 4 Determinations. It is hereby determined that the action contained
rerein Goes not require a detailed statement pursuant to § 102(2)(c) of
che National Environmental Policy Act of 1969, 42 U.S.C. § 4332(2)(c),
an3 that this document Goes not contain a significant regulatory proposal
requiring preparation of a regulatory analysis

under
Executive Order

12044,

sec. 5 Applicability. This order is applicable to all applications under
she Alaska Native Allotcnent Act which were pending before the Department
an December 18, 1971. Where applications which were rejected because
af the policy herein rescinded are now perding before a Federal court,
che court will be requested to remand the-case to the Deparment for further
action consistent with this Order.
FO
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See. 6 mace sctive Cate. This order is effective inmediately, and will
recvain
LIONS.

an effect until its conversion to the Code of Federal requa-
Such conversion will be completed within six ronths of the

Gate of this order, at which time it will be considered obsolete.

BebeSerecacy of the Interior

&

Tate: MAY 25 1979
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PPE (V.C.11.)
' | H-2561-1 - NATIVE ALLOTMENTS _

. Regional Solicitor's Opinion, Reservation of Omnibus Act Rights-of-Way
( ) 8 in Patents and in Native Allotment Certificates

|

United States Department of the Intertor
OFFICE OF THE SOLICITOR

ALASKA REGHON
31 L Steeet. Saile 100
Anchorage. Masks S501 e Pp —

_7
a

August 23, 1982 vg <te
S&S = 2: =a 4
om - 2

MEMORANDUM as 2B t
° cn =

To: State Director eo 3
L Bureau of Land Management Fn rn

Alaska State Office %
:

Prom: Attorney
a Office of the Regional Solicitor

alaska Reqion

Subject: Reservation of Omnibus Act Rights~of-Way
in Patents and in Native Allotment
Certificates (932)

By memorandum of July 28, 1982, you set out the BLM‘s
view that patents and Native allotment certificates should
be made subject to those rights-of-way transferred by
Section 21 of the Alaska Omnibus Act, Public Law 86-70
(73 Stat. 141 at 145) and asked for Suggestions and comments
on the proper wording for such a conveyance provision.

an
ny

\ :

With a few caveats. we agree with your stated view that
patents and allotment cerrificates are subject to rights-of-
way conveyed pursuant to the Alaska Omnibus act. First,
while the transfer of the roads was mandated by Secticn 21
of the Alaska Omnibus Act, the actual transfer was consum-
mated by a aquitclaim deed from the Secretary of Commerce
dated June 30, 1959. Schedule A of that deed lists the
particular roads transferred to the State of Alaska. The
widths of the roads vary and are determined by reference to
the applicable Departmental land orders (i.e., S.0. 2665 and
PLO’s 601, 757, and 1613).

Second, the general procedure we are agreeing with in
gieom this memorandum pertains only to patents and allotment

mer" eo certificates issued in those cases where the entries or use
1s

p and occupancy commenced after the 1959 conveyance to the
1H plo ae

State. The general procedure does not apply to patents or
A $9 allotment certificates based on entries or use and occupancy
qe Aro hd predating conveyance of the road. Those situations require

o é a different treatment, as well as a careful factual analysis,
HAT EN and are not encompassed by this memorandum.
Aun | aie r. & a i
teiganet tee conea Te aol ?

“4
eo Namen) /
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6
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in Patents and iy Native Allotment Certificates Me

SD, BLM -
August 23, 1982
Page 2

It should also be noted thac, while the Native Allotment
Act of May 17, 1906 (34 Stat. 197) does notSpecifically
provide that a Natave allotment will be subject to such
rights-of-way, if the wative Allottee's use and occupancy
did not commence prior to the conveyance of the particular
road involved, then that interest in land was alrcady out of
Federal ownership and was not available te the Allotteec.
Thus. we have a unique situation where an interest in the
land has been previously conveyed and cannot be part of the
Native allotment. Henec, where the use and occupancy started
after the conveyance of the road. it would be aporosriate to
make the allotment carcificate subject to tne ssecifiec road
wnich was conveyea sursuant to the Alaska Omnibus act.

Accordingiy, isn those instances where the wicth of the -
Omnibus Act road can be determined, we recommend conveyance
wording similar to the following: a

An easement for highway purposes, extending
(number of feut) cach side of the centerline, in the
(road mame aS apnears in Sechdule A of the auit-
claim cieed} transrerred to the State of Alasxa by the
quitciaim deed dated June 30, 1959, and executed by the
Secretary of Commerce pursuant to the authority of the
Alaska Omnibus Act, Public Law 86-70 (73 Stat. 141) as ~
to (legal ceserintion or road location as co township,
ranac anc section as anoiicable).

on
,

Where the width of road cannet be ascertained, you can use
the above language by deleting “extending (number of feet)
eacn side of the centerline.”

We believe this languace sufficiently ties the road to
its location and width at the time of the quitclaim deed of
June 30, 1959. We certainly agree that any realignments,
ete., cannot be recognized in a patent or allotment certi-
fFieate unless they are covered by additional rights-of-way
grants and are otnerwise proper. In addition, the language
set out above is consistent with that set out in a memorandum :

of October 16, 1979 from the Chief, Branch of ANCSA Adjudica-
tion to all ANCSA Section Chicfs. The only difference in
the proposed language is a correction of the referenced date
of the quitclaim deed from June 3, 1959 to June 30, 1959.

Ce
m
nn

y

(4
hi



\

Appendix 33, page 3

H-2561-1 — NATIVE ALLOTMENTS
/
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in Patents and in Native Allotment Certificates

SD, BLM
August 23, 1982
Page 3

: If you have further questions or if-urther assistance, rlease lect us ‘now.
we can be of _

mo’ C/
Dennis Hopewell

bee: Parent Specialist
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ALPHABETICAL INDEX
for

NATIVEALLOTMENTHANDBOOK

-A-

AALMRS p. II-2; I-17; T-18; Y-25; W-34; U1-32; V-1; V-7;
V-10; V-19; V-21; appendix 19

Abandonment p. III-11
Access, public p. I-10; Ill-4; DI-8 & 9; I-14; HI-18 & 19;

V-5; V-14 to 17
Accretion p. II-24

7 Acreage, approved p. III-12
a Acreage, reduced p. II-6; III-14; IIT-15

Act of March 4, 1915, p. TI-25
Act of May 17, 1906 (see Native Allotment Act)
Action Code Dictionary p. I-34; appendix 19
Adjudication, notification of p. V-1; illustration 14
Adjudicative decision, documentation of p. V-5; V-16;

illustration 16
Administrative Law Judge (ALJ) p. II-1; III-9; V-18 to 20
Adverse parties, defined p. V-5; V-14; V-22
Affidavits p. I-5; III-15; V-7 (see also Witness statements)
Affirming decisions p. V-21
Age, applicant p. II-19 & 20; V-7; X-1
Agriculture, chiefly valuable for p. 1-3

Aguilar, et, al_v. United States p. II-30; IH-8
Aguilar, Ethel p. II-30
Aguilar procedures p. II-9; II-30; V-14; V-18
Aguilar stipulations p. II-30; appendix 17

Akootchook, George p. I-21
Alaknak Wild and Scenic River, p. I-26
Alaska Legal Services Corporation (ALSC) p. II-2; II-14; II-16;

II-22
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Alaska National Interest Lands Conservation Act (ANILCA)
p. I-5; I-14; I-15; 1-16; 1-20 & 21; I-26; II-29;
I-32; TI-12; I-13; I[V-1 to 4; V-3; V-12; appendix 5

Alaska Native Claims Settlement Act (ANCSA) p. 1-3; II-3;
I-26; II-28 & 29; II-12; IV-2

Alaska Railroad Transfer Act of 1982 p. V-17; appendix 27
Alaska Title Services Center (ATSC) p. I-7; illustrations
Aleuts p. I-2
Amendment, 1956 p. I-2;. II-11; appendix 1

Amendments p. II-7 to 11; I-11 & 12; V-8; V-16; V-18;
VI-4 .

Amendments, acreage p. II-8
Amendments, heirs p. II-7
Amendments, notice of p. I-7 & 8; II-8; V-2; illustration 1,

appendix 11
Ancestral use p. I-19; II-21; 1-9
ANCSA applications, rejection of p. V-4; V-10 & 11

ANCSA, Sec. 18 repeal of Allotment Act p. I-4; H-3
Anderson, Floyd Sr, p. I-20AndrewsPeter v, BLM p. I-14
Anelon, Linda p. 0-4
Angaiak, Catherine p.
ANILCA, Sec. 905(b) p. II-6; I-13 & 14; V-12 (see also

Conflict, resolution)
ANILCA, Sec. 905(c) p. II-7; I-8; I-10; V-4; V-16; VI-4 (see

also Amendments and Final date to amend)
Appeals p. V-22 & 23

.

Appeals paragraph p. V-5
Applicant, deceased p. TI-2; X-1 & 2
Applicant, minor p. I-20; V-5; X-1
Applicant, represented by attorney p. II-2
Application, found p. II-4; illustration 0
Application, lost p. II-16
Application, reconstructed p. II-4; appendix 10
Application, reinstated p. [I-12 to 16; illustrations 2 and 3

_

Application, relinquished p. I-14 & 15; III-11; IV-3
Application, timely filed p. II-3; II-16; illustration 0
Applications, combining (see Combining case files)
Approval, 1906p. II-26; HI-7; V-5; V-22; appendix 29
Archaelogical Resources Protection Act p. III-16
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Amold_v. Morton p. I-23
Auditing, see AALMRS
Avulison p. III-25

-B-

Ball, Daniel p. Ill-19
Barr, Fanny p. I-16 to 18; II-28; I-32
Barr procedures p. II-3 & 4; I-16 to 18
Barr stipulations p. II-16 to 18; appendices 13 and 14
BIA certification p. I-4; II-5; II-16
BIA contractors p. II-2
BIA, cepies of documents p. I-7; I-25; I-33
Bona fide purchaser p. II-28; appendices 16 and 16a
Boundary adjustments p. II-9; III-29 & 30
Boundary, common p. III-30
Bouwens, William p. II-20

-C-

Carlo, William p. 1-8
Cemetery site application, rejection of p. V-10
Certificate of allotment p. I-1; I-3; I-6; I-7; II-21; III-16;

Ill-18; V-3; V-5; V-9; V-12 to 16; X-1 & 2
Certificate of allotment, corrected p. X-2
Certificate of allotment, supplemental p. X-1
Certification of eligibility, BIA p. I-4; II-5; I-16
Cessation of use p. III-11
Closure, notice of p. I-8; V-22; illustrations 4 and 24
Coal, reservation of p. IJ-31; V-3
Combining case files p. II-17, I-18; illustrations 2 and 4
Community use p. III-4; III-15; V-7
Conclusions, examiner's p. III-31 & 32
Concurrence, State p. I-29; VII-1
Confirmation of prior approval p. V-8
Conflict resolution, ANILCA Sec. 905(b) p. III-12 to 15;
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IH-30; V-11; illustration 5
Conflicts, mining claims. p. I-25; I-33; V-12
Conflicts, on-the-ground p. [I-25 & 26; III-13; V-6; V-11
Conflicts, paper p. I-13
Conformance to survey p. II-6; TH-29; V-4; VO-l
Conformance to survey, notice requesting p. VII-1;

illustration 25
Consent to Adjudication and Limited Waiver pp. II-16
Contests, government p. II-14; III-6; HI-10; III-15; V-17 to

19; illustrations 8-22
Contests, private p. V-8; V-19 to 21; illustration 23
Crow, Elsie p. I-22
Cultivation p. III-6
Cultural resources p. III-5; II-16 to 18; X-2; illustration 11,

appendices 20 and 28

-D- C

4

Death certificate p. X-1 & 2
Deceased applicants p. II-2; II-3; X-1 & 2
Degnan_v. Hodel p. V-15
Description (see Land Description)
Ditches and canals, reservation of p. V-3
Documents, copying State p. V-9

-E-_
Erosion p. Iil-25
Escrow, no provisions for p. V-13
Estabrook p. III-8
Evidence of use and occupancy, time period in which to file

p. Il-11
Evidence, request for additional illustration 6 (see also

Witness statements and Affidavits)
Exclusive use (see Use, exclusive)
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-F-

Federal Land Policy and Management Act (FLPMA) pp. II-25
Field check p. IHI-1
Field examination guidelines p. III-2
Field examination notice p. III-2
Field examination, request for p. [II-34; illustration 26
Field examination, supplemental p. II-35; V-2; VI-3
Field file p. II-4
Field,-Ramona p. I-19; V-10
Field report form p. HI-6; II-17; I-20; illustration 11
Field report request p. II-34; illustration 26
Final date to amend p. II-10 & 11; V-2; V-4; VII-1
Final plan of survey p. II-11
"Find" p. 0-3
Fixed boundary p. I-25
Flynn_anOrock, U.S. vs, p. Hl-11
Found applications p. I-4
44 L.D. 513, reservation of p. V-4; V-14

-G-

Galbraith. Angeline p. II-7; I-11; II-6; Il-8
Gas pipeline p. V-13
Gas, reservation of p. I-31; V-3
Geothermal steam p. I-31
Glossaries p. I-7; illustrations

vs. Merryman p. I-25

Gravel and sad ee setation)
p. H-1; MI-8

Gravel and sand p.II-34
Grazing leases p. 1-23 & 24
Grazing, chiefly valuable for p. I-3
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-H-

Head of household p. X-1
Heirs, determination of p. II-3
Heirs, devisees or assigns p. X-2
"Held" for decisions p. V-9
Historical place selection application, rejection of p. V-10

-[-

IC (see interim conveyance)
Iditarod Trail p. V-5; V-15
Inchoate_ p. II-1
Independent use p. II-19 & 20; V-7
Indian Allotment Act of 1887 p. I-2
Interested parties, defined p. II-8; appendix 9
Interim conveyance p. II-28 to 30; VI-1; VII-1
Intervening withdrawals or claims p. III-11; V-10
lowa_vs, Nebraska, p. III-25

-L-

Lakes, 50 acres or more pp. IJI-24; III-20; I-26; III-27;
IlI-29
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Joseph, et al, v, United States p. I-5
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Land description p. T-5; II-20; illustration 15
Land use permits p. V-13
Lands, submerged pp. II-24
Leavitt. Jonah p. I-22
Legal counsel, represented by p. II-2
Legal deficiences p. II-1; appendix 30
Legislative approval p. I-5; II-9; H-15; I-20; 0-26 & 27;

IV-3; V-3 to 5; V-16; V-22; X-1; illustration 16,
appendix 31

LisbourneHeirs of William A. p. I-15
Littoral owner p. III-25 —

Lost application p. I-16

-M-

Meanderable waters p. II-24; III-26
Memorandum of Understanding with BIA pp. I-6; appendix 7
Mineral character p. II-31 to 33
Mineral classification report p. II-31

to 33; V-3;
illustration 8

Mineral examination p. V-3
Mineral lands pp. ITI-14
Mineral reservation decision p. II-31; V-3
Mineral resources, management of pp. III-16
Mineral-in-character, ANILCA notification requirement

p. 11-32 & 33; V-2 & 3; appendices 5 and 18
Minerals, leaseables p. I-31
Minerals, locatables p. I-31
Mining claim, null and void decisions p. I-33; V-12
Modifying decisions p. V-21 & 22
Multiple use classifications p. I-5; [I-22 & 23; IM-3

-N-

NPRA p. I-22; II-26
National Forest lands p. I-3; I-21
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National Historic Preservation Act (NHPA) p. I-16; V-17
National Historic Trails p. V-15
National Park System p. I-6; II-21; I-26; V-6; [X-1;

appendix 26
National Wildlife Refuges p. I-6; II-21
Native Allotment Act of 1906 (cite) p. I-1
Native Allotment Coordinator p. I-7; I-11; IX-1
Natural gas pipeline p. V-13
Naughton, Harold p. I-24
Naval Petroleum Reserve Alaska, see NPRA
Navigability p. II-3; I1-5; M1-19 & 20; INI-26; VI-1; VI-2;

illustration 11

Nevitt, Richard p. H-9
Nickoli, Edward A. p. V-12; V-16
Ningeok, Jonas p. HI-11; V-10
Northway, Stephen p. I-26

-O-

Office of Hearings and Appeals, address p. V-19
Oil shale p. H-31
Oil, reservation of p. I-31; V-3
Olympic, Mary p. 117; Ii]-12
Omnibus Act Roads p. III-3; V-4; V-14 & 15; appendix 33

-P-

Paneak, Simon p. II-31
Parcels, number of pp. II-5
Patent Handbook p. X-1; X-2
Patent Plan Process p. II-1; I-34; II-32; V-4; VI-1; VI-2

v, Andrus p. II-14
P v. Kl p. I-13
"Pending before the Department of the Interior" p. I-5; II-3
Phosphate p. II-31
Photographs p. III-5; IH-17; I-23 & 24; III-30; VI-1
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Point of beginning, survey p. II-5; II-22 to 24
Policy and procedural guidance p. I-7
Power Act, Federal p. II-20 & 21; V-4_
Power projects p. II-20
Powersite; withdrawals, reservations or classifications for

p. 1-20 & 21
Preadjudication p II-1; II-34; V-1
Preference right p. H-1; M-8; V-12
Primary place of residence p. I-4
Private survey option (see Survey, private option)
Programmatic Agreement p. V-17; appendix 28
Progress report (see Reporting, progress)
Protest, ANILCA pp. II-8; I-16; I-17; Y-20; I-27; II-2;

IV-1 to 4; V-3
Protest; acknowledgement of p. IV-2, illustration 13
Protest dismissal p. IV-3
Protest, legally insufficient p. IV-3; V-3
Protest, withdrawn p. IV-3
Protests, individual or entity p. IV-2
Protests, Native Corporation p. IV-1
Protests, regular p. IV-4 & 5
Protests, State (for access) p. IV-1 to 3; V-16 & 17
Protests, State (for minerals) p. II-33; illustration 10
Public access (see Access, public)
Public Land Order 601 p. V-15
Public Land Order 757 p. V-15
Public Land Order 1613 p. V-15
Public Land Order 6590 p. V-9 & 10
Public use areas p. III-18 & 19

-Q-

-R-

R.S. 2477 p. V-16 & 17
Reconstructed application p. II-4; V-8; V-18; appendix 10
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Rectangular survey p. II-5; T-6; III-29
Reduced acreage (see Acreage, reduced)

.

Regional Solicitor's Opinions, request for p. I-7
Regional selection application, rejection of p. V-10
Reindeer grazing leases p. [I-24
Reinstated applications p. I-7 & 8; I-12 to 16
Rejection decisions p. V-7; V-8; V-10; V-21; illustration 17
Reliction p. III-26
Relinquishments p. II-14& 15; I-11; V-8; V-18; V-22;

illustration 3, appendix 12
Relocation (see Amendments)
Riparian boundaries p. HI-26
Riparian lands p. WI-26000000

Riparian law p. III-26
Riparian owner p. III-26
Riparian rights p. II-24; III-26 ~

Reporting, progress p. XI-1 .
Request for survey (see Survey, request for)
Residency p. II-5
Right of re-entry under Sec. 24, FPA p. H-21; V-4
Right-of-way, as part of description p. III-30; VI-1
Rights-of-way, granted, subject to p. V-4; V-13
Rights-of-way, null and void decisions p. V-3; V-13
Roads and trails p. II-3; WI-8 & 9; I-18 & 19; I-30; IV-3;

V-5; V-15 & 16
Rule of approximation p. II-6; V-2
RurAICAP pp. I-3; I-4; I-16

om
,S

Sand and gravel p. II-34
School sections p. I-25
Secretarial Guidelines of October 18, 1973 p. I-5; II-7;

appendix
Secretarial Order 2665 p. V-15; appendix 21
Secretarial Order 3040 p. I-5; II-19; appendix 32
Secretarial policy p. I-5
Segregatable water p. III-24 to 29
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Segregative effect of filing application p. II-1; HI-16; V-12
Shields, Albert v, U.S, p. 1-21
Shoreline limitation p. I-24; V-17
Site Plots p. Il-6; I-13; MWI-21; II-30; V-4
Special instructions for survey p. II-11; VI-1 to 3
Stateof Alaska, 41 IBLA 309 p. V-8
Stateof Alaska, 41 IBLA 315 p. V-8
Stateof Alaska, 85 IBLA 196 p. HI-16
Stateof Alaska, 95 IBLA 196 p. IV-2
Stateof Alaska, 109 IBLA 339 p. [I-27
Stateof Alaska, 113 IBLA 80 p. II-8; I-10; MI-31; V-6
State of Alaska(Elliot R. Lind)(On Reconsideration) p. IV-2
State of Alaska v. 13.90 Acres p. II-8
State selection applications p. I-27; II-29; V-4; V-8 & 9
Statutory life p. I-11 a
Streams, 3 chains wide p. I-24; I-20; III-26; [I-28
Submerged lands p. II-24; ITI-19
Supplemental Certificate of allotment (see Certificate of

allotment, supplemental)
Surface management p. I-6; II-16
Survey, conformance to (see Conformance to survey)
Survey, describing allotments for p. III-20 to 24
Survey, exclusion p. VI-1; VI-2
Survey, point of beginning p. TI-22 to 24
Survey, private option p. VI-3 & 4
Survey request p. VI-1; illustration 27
Survey, water bodies p. [I-27 to 29; VI-2; VII-1
Survey of withdrawals p. II-19; V-10

-T-

TA (see tentative approval)
Tacking p. I-19; I-21
Tentative approval p. II-26; I-27; I-28 & 29; I-33; V-8;

VI-1 & 2; VIU-1
Thorson and Westcoast p. II-23
Title Affirmation p. II-29; VIII-1 & 2
Title Recovery Handbook pp. II-30; II-31
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Title recovery p. I-17 & 18; Il-27 to 31 Me
Title recovery, no statue of limitations p. II-28
Titus.Leo Sr. p. V-16
Titus. Matilda p. I-15
Trans Alaska Pipeline p. V-14
Trespass (see Unauthorized use)
Tukle, Joash p. i-7
Tundra ponds p. II-24; III-27
"TWPALL" p. 1-18; If-3

-U-

Unauthorized use pp. I-6; III-16; III-18; appendix 8
Use and occupancy, observing and reporting p. III-6 to 11;

TI-31 & 32
Use and occupancy, proof required p. 1-3; II-1
Use and occupancy, substantially continuous p. III-6 to 11
Use authorizations p. I-6; V-12 & 13
Use, exclusive p. IlI-7; IlI-8; 1-19; V-6 to 8 >|

-V-

Vacant, unappropriated and unreserved. p. I-3; I-19
Vacating decisions p. V-21 & 22
Vegetative resources, management of p. III-16
Village selection application, rejection of p. V-10

-W-

Walker. Linda p. II-9
Water bodies, survey (see Survey, water bodies)
Withdrawals p. H-19; WI-3; Ifl-11; V-6; V-9 & 10;

illustration 17



Index, page 13

H~-2561-1 - NATIVE ALLOTMENTS

Witness statements p. I-5; IT-5; I-15; V-6 to 8;
illustration 6 (see also Affidavits)

” Witt, Eugene M, p. IV-1; V-5

-Y-

Yukon Island p. III-16
Yurioff. William p. 1-4

-Z-
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